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DEBATE ON THE JUDICIARY BILL. 



THE great queftion on the Independence of 
the judicial department of our government having 
been decided in Congrefs, it was thought expedient 
to collect and publifh the interefting debate which 
took place on that fubjeft in the Senate of the Uni- 
ted States. It is here prefented to the public cor- 
reftly. Great part of it has indeed appeared already 
in the National Intelligencer, but the party-attach- 
ments of the editor of that paper, are too ftrong, 
and his party-conneSions too influential, to permit 
him always to fpeak the whole truth. In fome in* 
ftances, (perhaps from mifapprehenfionj the argu- 
ments of his friends have been fo correfled, as to 
elude, in fome meafure, the anfwers which were 
given. Where they have been merely embelliftied, 
it is not thought neceflary to alter them from the 
ftate in which he difplayed them. An intelligent 
friend, who was prefent, and who has compared the 
different publications with his own notes, has fur- 
niihed the materials for this pamphlet, the editor of 
which does not prefume to offer an opinion, much 
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Icfs an argament, of his own. He publifhes it with 
the view to profellional emolument, and in the hope 
of being ufefiil to his country. 

Eveiy independent American will donbtIe(s vi^ifk 
to poflefs the means of deciding for himfelf on this 
important fubjeft. Many years may pafs away be- 
fore the queftions which have now been flirred ihalt 
be finally fettled. During their progrefs, it may 
not, perhaps, be ufelefs to the citizens of this exten- 
five country, to bring the affertions of prominent 
charafters to the touch-ftone of experience ; and 
the- following pages will afford the means as 
to thofe who have feats in the Senate. . We cannot 
prbraifc, but we are not without the hope of being 
able to offer, at a future day, the debates on the 
famefubjeft in the Houfe of Reprefentatives. 

On the 4th day of January, 1 802, Mr. Breck- 
EN RIDGE gave notice, that he would, on the 6th, 
move for the order of the day, on that part of the 
Prefident's meffage* which refpefts the judiciary 
fyftera, and informed the houfe he Qiould propofe a 

 The part alluded to is as follows : " the judiciary system 
of the United States, and especially that portion of it recently 
eredled, will of course present itself to the conteniplation of Con- 
gress ; . and that they may be able to judge of the proportion 
i¥hich the inilitution bears to the business it has to perform, 
I have caused to be procured from the several states, and now 
lay before Congress, an exa£t statement of all the causes decid- 
ed since the firft establishment of the courts, and of those which 
tvere depending when additional courts and judges were brought 
in to their aid." 



repeal of the law paffcd on that fubjeft the laft fcf- 
fion, and of certain feftions in a preceding law. .On 
the 6th he made the following motion : 

*• Refolved, That the aft of Congrcfs, pafled 
on the 13th day of February, 1801, entitled Jn 
A^ to provide for the more convenient organization of 
the courts of the United States^ ought to be repealed.*^ 

He faid, he Ihould, for the prefent, wave the re- 
tmainder of what he had intended to move. The 
confideration of his motion was poftponed to the 
eighth. 

On Friday the 8 th of January, he opened the 
debate as follows : 

It will be cxpefted of me, I prefuine, &, as I in- 
troduced the refolution now under confideration, to 
affign my reafons for wifliing a repeal of this law. 
This I fhall do ; and ihall endeavour to (hew, 

I. That the law is unneceffary and improper, 
and was fo at its paflage ; and 

II. That the courts and judges created by it, 
can and ought to be aboliflied. 

I ft. That the aft under confideration, was un- 
neceffary and improper, is to my mind, no difficult 
taflc to prove. No increafe of courts or judges 
could be- neceffary or juftifiable, unlefs the exifting 
courts and judgies were incompetent to the prompt 
and proper difcharge of the duties configned to 
them. To hold out a fliew of litigation, when in 
'jfaft little cxifts, muft be impolitic ; and to multiply 
•wpcnfivc fyftems, and create hofts of expenfive of. 
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^rs, without having e3q)erieiiced an aAual neceC- 
fity for them, muft be a wanton wafte of the public 
trcafurc. 

The document before us {hews, that at the paf- 
iage of this a^^, the exifting courts, not only from 
their number, but from the fuits depending befc^e 
them, were fully competent to a fpeedy decifion of 
jthofe fuits — It (hews, that on the 1 5th day of June 
laft, there were, depending in all the Circuit Courts^ 
(that of Maryland only excepted, whofe docket wc 
have not been fumiihed with,) 1 539 fuits. It Ihews 
that 8276 fuiu of every defer iption have come be- 
fore thofe courts, in 1 o years and upwards. From 
this it appears, that the annual average amount of 
fuits has been about 8oo. 

But fundry contingent things have confpired to 
fwell the circuit court dockets* In Maryland, Vh*- 
ginia, and in all the fouthem and *fouth-weflem 
ftates, a great number of fuits have been brought 
by Britiih creditors : this fpecies of controverfy is 
nearly at an end. 

In Peunfylvania, the docket has been fwelled by 
profecutions in confequcnce of the weilern infur- 
re£^ion, by the difturbances in Bucks, and North- 
ampton Counties ; and by the Sedition Ad. Thefe 
I £nd amount in thisState to. 240 fuits. 

In Kentucky, nonrrcfident land claimants have 
gone into the Federal Court from a temporary caor 
venience ; becaufcj until within a year or two paft^ 
there exiiled no court of general jurifdiflipn cg-Of* 



tenfive with the whole State. I find too, thai oi^the 
'fix hundred and odd fuits which have been com* 
menced there, 196 of thetn have been profecutiooi 
under the laws of the United States. 

In moft of the States there have been profixu* 
tions under the Sedition A& This fource of litiga^ 
lion is, I tmft, for ever dried up.--«-And, laftly, in iM 
the States a number of fuits have arifen under the 
Excife Law ; which fource of controverfy, will, I 
hope, before this feflion terminates, be alfo dried 
up. 

But this fame document difclofes another im* 
portant h& ; which is, that neverthelefs all thefa 
untoward and temporary fources of federal adjudi* 
cation, the fuits in thofe courts are decreajing ; for 
from the dockets exhibited (except Kentucky, and 
Tenneflee, whofe fuits are fummed up in the aggre« 
gate) it appears, that in 1799, there were 1274$ 
and in 1800 there were 687 fuits commenced; 
fiiewing a decreafe of 587 fuits. 

Could it be necefiary then to increqfe courts 
when fuits were decreqfing ? Could it be neceflary 
to multiply judges, when their duties were diminifh*- 
ing ? And will I not be juftified, therefore, m affirm-^ 
ing, that the law was unnecefTary, and that Congrefs 
a&ed under a miflakcn impreiEon, when they mul* 
tiplied courts and judges at a time when litigation 
was afhially decreafing. 

But^ fir, the decreafe ^f bufinefs goes a fmafl 
way in fixing my cpinioil on this j(ubjei9t. I am in* 
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clined to think/ tbat fo hx froin there having been 
a neceffity at this time for an increafe of courts and 
judges ; that the time never will arrive, when Ame- 
rica will (land in need of 38 federal judges. Look 
fir, at your conflitution, and fee the judicial power 
there configned to federal courts, and ferioufly aik 
yourfelf, can there be fairly extrafted from thofc 
powers fubjefts of litigation fufficient for 6 fupremc 
and 3 2 inferior court judges ?— To me it appears 
impoffible. 

The judicial powers given to the federal courts 
were never intended by the conftitution to embrace, 
exclufively, fubjefts of litigation, which could with 
propriety be left with the State courts. Their ju- 
rifdiAion was intended principally to extend to great 
national and foreign concerns. Except cafes arif- 
ing under the laws of the United States, I do not 
at prefent recoiled but three or four kinds in 
which their power extends to fubjefts of litigation, 
in which private perfohs only are concerned. And 
can St be poifible, that with a jiirifdiAion em- 
bracing fo finall a portion of private litigation, m 
great part of which the State courts might, and 
ought, to participate, that we can ftand in need of 
38 judges ; and expend in judiciary regulations the 
annual fum of 137,200 dollars ? 

No other country,, whofc regulations I have 
any knowledge of, furniihcs an example of a fyftcm 
fo prodigal and. extenfive. In England, whofc 
cQurts tire the boaft, and faid to be the fccutity of 



the rights. of the nation, every maii knows, .there 
arc but 1 2 judges and 3 principal courts. Thefe . 
courts embrace, in their original or appellate jurifr 
di^ion, almofl: the whole circle of human concerns. 

The king's bench and common pleas, which 
confifl: of 4 judges each, entertain all the common 
law fuits of 40s. and upwards, originating among 9 
millions of the mod commercial people in the world. 
They moreover revife the proceedings of not only 
all the petty courts of record in the kingdom, even 
down to the courts of piepoudre ; but alfo of the 
court of the king's bench in Ireland : and thefe fu* 
preme courts, after centuries of experiment, are 
found to be fully competent to all the bufinefs of 
the kingdom. 

I will now inquire into the power of Congrefs, 
to put down thefe additional courts and judges. ' 

I ft. As to the courts. — Congrefs are empower- 
ed by the conftitution ^* from time to time, to 
ordain and eftablifh inferior courts." The aft. now 
under confideration, is a legiflative con/iru^ion of ' 
this claufe in the conftitution, that Congrefs may 
abolijh as well as create thefe judicial officers; ht^ ^ 
caufe, it does exprefsly in the 27th feftion of the 
aft, abolijh the then exifting inferior courts, for the 
purpofe of making way for the prefent. This con- 
ftruflion I contend is correft j but it is equally per- 
tinent to my objeft, whether it be, or be not. if 
it be correft, then the prefent inferior courts may 
be aboliftied as conftitutionally as the laft > if it be 
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tot, tben the hw for aboUfliing the former courts^ 
and eftablifhing the prefent, was unconftitudcxial and 
eoofequently repealaUe. 

But, independent of this legtflative conftruAicm, 
Dn which I do not found my ojMnion, nor mean to 
rely my argument, there is little doubt indeed, in 
ttiy mind, as to the power of Congreft on this law. 
The firft feftion of the 3d art. vefts the judicial 
power of the United States in one fupremc court 
mAfuch inferior courts as Congrcfs may from time 
to fime^ ordain and eftablifli. By this claufe Con- 
gress mdy^ from time to time, eftablifh inferior 
courts \ but it is clearly a difcreticmal power, and 
they may not eftablilh them. The language of the 
<;onftitution is very different when regulations arc 
©ot left difcrelional. For example :— *' The trial, 
fays the conftitution, of all crimes, (except in cafes 
of impeaclMncnt) Jhall be by jury : reprefcntativcs 
and direft taxes Jhall be applied according to num- 
bers. All revenue bills ^^// originate in the Houfc 
oi Reprefentatives, &c.** It would, therefore, in 
my view, be a perverfion not only of language, but 
of intelleft, to fay, that although .Congrcfs may 
from time ta time eftablifli inferior courts, yet, 
when eftabliflied, that xhiey Jhall not be aboliflied by 
\ fubfequent Congrefs poffciBng equal powers. It 
would be a paradox in legiflation. 

2d. As to the judges. — The judiciary depart- 
ment is fo conftrufted as to be fuiBcieiitly fecured 
tigainft the improper influence of cither the execu^ 
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live or, Icgiflative departments. The courts arc 

prganizcd and eftabllfhed by the legiflature, and the 
executive creates the judges. Being, thus orga- 
nized, the conftitution affords the proper checks to 
fecure their honefty and independence in office. It 
declares they fliall not be removed from office dur- 
ing good behaviour j nor their falaries diminiflied 
during their continuance An office. Froni this it re- 
fuhs,Tthat a judge, after his appointment, is totally 
out of the power of tTie Prefident, and his falary 
fqcured againft legiflatiVe diminution, during his 
continu(i7ice in qffice. . The firft of thcfe checks, 
which prote61;s a judge in his pffice during good 
behaviour, applies to the President onlj^ who 
would otherwlfe have poffefled the power of remov- 
ing him, like all other officers^ at pleafure^ and the 
other check, fcrbiddlng a. diminution of their fala^ 
ries, applies to the legijlature only. They are two 
feparate and diftinft checks, furniflied by the. coUr 
ftitution againft two diftinftdepai-tments of the go- 
vernment ; and they are the only ones \yhich are or 
ought to have been furniflied on the fubjeft.. 

But, becaufe .the conftitution declares that a 
judge ihall hold his office during good, behaviour^ 
can it be tortured to mean that he (hall hold his 
office after it is aboliflied I Can it mean that his 
tenure Ihould be limited by. behaving well in an* 
office, which did not exlll ? Can it mean that an 
office may exift ahhough its duties ure extinct? Can 
ir mean, in fliort, thatthe fliadow, to wit, the judge . 
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can remain^ when the fiibftancc^ to wif, the otffoe^ 
IS removed ? It muft have . intended all thefe abfur- 
dities, or it mi^ admit a conflruftion which will 
' avoid them. 

That GonftruAion obvioufly ih^ that a judge 
ihould hpld ah exifttng office j fa long as he did hii 
duty, in that office ; and not that he fhould hold an 
office that did not exifl, ^nd perform, duties qot prcv- 
vided by law. Had thq * couftruftioii whicli P con- 
tend againf!, been contemplated oy t^iofe who fraih- 
ed the confHjtution,'It would have been ncceffary to 
have declared, expficifly> that judges fhould hold 
their offices an4falaries during good behaviour. 
Such a coriftruaion' is not only irrecdncileabld 
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with reafori an3Tprcipi"iety,/blit ii repugnant to; the 
principled of the conftitution. It .is a principle of 
our conftitutiori, as well as of common honefly, 
that ho man fhall receive public money, but in confl- 
deration of public fervices. Sinecure pffices, there- 
fore, are not permitted ty our laws or conftitution. 
By this conftruftion, complete finecure offices will be 
created ; hofts of eonflitutional jpenfionqrs will be 
fettled on us, and we cannot calculate how loijg. 
This is really creating a new fpecies of public debt, 
not like any other of our debts, we cannot difchargc 
the principal at any fixed time. It. is worfe than the 
deferred flock ; for on that you pay an annual in- 
tere(l only, and the principal is redeemable at a 
given period. But here you pay ah annual princi- 
pal J and that principal irredeemablfe except by the 
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wiB of Providence, It mayfijit countries, -where 
public debts ^re confidere^ a$ public bJeilings ;. for 
in this way a jpcppie might foon become fuperlatlve- 
ly bJcflcd indeed- 
Let me not be toldy iir, that tl^e falaries.in the 
prefent cafe, are inconHderable, and ought UiOt't^ 
be withheld } s^nd, that the^dodlrine is not a danger^ 
ous one* I anfwer, it is the principle I contend 
ag^linft > and if it is heterodox,^ for one dollar, it i^ 
equally (b ibr a million.~*But, I contend, the prin- 
ciple, if once admitted, may be extended to d^ftruc-. 
tiv« leiigths. Supppfe it (hould hereafter happen^ 
that thofe in power fhpuld , combine to .provide 
handibmely for their friends^ co^Id any way ia 
plain, eafy, and effcAual^ prefenc itfelf, as by cre- 
ating courts, . and filling thenx with thqfe friends I 
Might not iiKty, as welt as iixteen, with^^ariqs of 
Iwienty thoufand> inftead of iwa thoufand dpUarsi 
he provided for in this way ? 

The thing, I truA, will not happen. It is pre-^ 
filming a high degree of corruption ; but it mighl 
hc^ppen undor the conilruAion contended for ; as 
the co^ftitutiou prefumes' corruption may happen i^ 
4»y d^artrt|em . of the goyernRient, by f:he checks 
it ha$;fu^rni^ed a^gainft it, and as this conflru^ion 
4o^.'open a>w4d^ door for corruption, it is but fair 
ret^n^g, to i^w the 43'ngers which may grow out 
of; it ; 'ii>t in th^^nftru^ion^jf all .inflruments^ that 
^hiehrv?illiead*t^ inconvenience, mifchief, or abfiir- 
4i^j: wight to;ijp ^voided. - This doftrine has. ano- 
ther difficulty to reconcile :— after the law is repeal- 
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cd, thcjr arc cither judges or they arc not. If they 
are judges^ they can be impeached ; but for what ? 
For maUfeafance in office only. How, I would aflc, 
can they be impeached for mal-feafance in office^ 
when their offices are aboli(hed ? They are not 
officers, but ftill they are entitled to the emoluments 
annexed to an office. Although they arc judges, 
they cannot be guilty of mal-feafance, becaufe they 
have no office. They are only quqfi judges, fo far 
9s regards the duties^ but r^a/ judges, fo far as re* 
gards ikxtfalary. It muit be thtfalary^ then, and 
not tiic duties J which conftitute a judge. For my 
part, I . do not know under what clafs of things to 
range them, or what name to give them. They are 
unacknowledged by the letter, fpirit, or genius of 
our conftitution, and are, to me, non-defcripts. 

There is another difficulty, under this conftruc* 
tion, ftill to encounter, and which alfo grows out 
of the conftitution. By the conftitution, a new ftate 
may be formed by the junftion of two or more 
ftates, with their affiant, ind that of Congrefs. If 
this' do£brine, once a judge and always a judge, be 
corrcS, what would you do, in fuch an event, with 
flic diftrift judges *df the ftates who formed that* 
junSion ? Both would be unncccffiuy, and you 
would have in a fingle ftate, two judges of equal and 
concurrent jurifdiaion ; or one a real judge, with 
an office, and another a quafi judge, without an 
office. The ftates alfo, forming fuch junftion, would 
be equally embarraflcd with their ftate judges j hir 
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die fame conilra&ion would l^ equally ap{ilicable 
to them* 

Upon this conftm&ion, aUb^ an infallibility is 
predicated, which it would be arrogance in any hu< 
jaan inftitotion to aflame, and which goes to cut up 
l^iilation by the roots. We i^Kmld be debarred 
fromthat) which is indulged to us from a higher 
foiirce, and on fubjefis of higher oonccrn than le? 
giflaticm, I mean a retradtion from, and correfUon^ 
of our errors.. On all other fubjeAs of legiflation» 
we are allowed, it feems, to change our minds, ex* 
cept on judicial fubjeds, which, of all others, is. 
the mod: complex and difficidt. I appeal to our own 
fiatute book to prove this difficulty j for, in ten 
years, Congrefs have pafled no Icfs than twenty -fix 
laws on this fubjeft. 

I conceive, fir, that the tenure by which a judge 
Kolds his office, is evidently bottomed on the idea of 
fecuringhis honcfty and Independence^ whilft exer-i 
cifing his office. ^ The idea was introduced in £ng'*> 
hnd, to counteraft the influence of the crown over 
the judges ; but if the conftru&ion now contended 
SoTy ihall prevail^ we ftall in one nuflaken imitation 
of this our favourite prototype, out^ip them, by 
efta^Hlifliing, what they .have not, a judic^diigarchy ; 
fi>r there their judges are removeable by a joint vote 
of Lords and Commons.^* Here ours are not remdv* 
able, except for. nial^feafance, in office i which mal* 
fisifance could not be^ committed, as they would 
have no office* 
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TJikn the'udiolc^.'iiir^ as aii courts tinder an^. 
free government mud be created with an eye eo the 
adimtiilbraitibn o£ jviftice onljr^.and not ^ith inj 
r^fkri^ -tarthejadf^nccmcrat or cmbluiooii t of iadm*^ 
chial men;. as x^e Iiaie nadcniable ^evkleitce beibre: 
m^ that the ^cteaudon of tLc courts aow under coq*' 
fidctration was* totally iuipieieflkry i and as ilo go^ 
▼emment caa, iapprdiedd, feribufly deny^ that thiSr 
legiihttire has; a t^ht to repeal a lav enadod fa]r. a 
prece£ngone ; we wiU^in asi jr enrent, difcbarge our. 
doty by repealing this law ; and thelreby doing aU 
ia oar power to corroft the eviL If th^ jud^^s ar^ 
entitled to their falaries, under the cobftitution,. our 
ixpeal wiU not aftcft them ; asd they infill, no doubt, 
fefort.to their i proper Temcdy : Forivhcre thei» i^ 
a conftitutional right, there muft be a reinedy. 
' After 'Mr« Bueckeh ridge fat down, there was 
aconfidefkble piofe^ and as no perfon ieetried in-* 
cfined to( fpeakvthe.prefident pro tempore, Mr* 
BAJbDVm, 4if GecMTgia^ alkody if .the houfe visaisb 
fe^dy fdr the queftiGn : Mr. Olcott of Nfew?- 
Hatffplhire, tfaeieupon.it)fcaad obferted, ttutib^ 
fttbj«£i t^as of !(o much tm^ortanee^s to moit fur-^. 
dier <roii&($6riitiidit; The arguments of the geutl^ 
inw f^3i^ 'l^dt^dcy*^ :h0W«irer .ingcliioiiSy bfid* oiM 
^bfuvmeed hkn «hat the law oughi to 4)e irfpebi^ 
Iff had-ilot tUktLltkc a mufhroomrin thdnig^ .bn^ 
the pri^if^Us;^ oii^wfaich:it reftbdi had l^eei^iettldl 
irfte!" nsi^tird^tefli^Aioa. H&ibtBighlt it would' Jbd 
extraordinary, before any inconvenience'badr bocd 
difcovercd, to fet fuch a law afide. For thcfe rea- 
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ions^Mr. Dlcott mored'ihe poftpctejcnront Tof tifc 
^otifideration of the queftion- i ', - . 

Mr; CocitE, of Tcmicffee, .. This aft is feid to 
be entirery experimental, and it is fiiflii^r &id> thkt 
no inconveniencies had arifen under it.  .He tJaoogibt 
ferious^nconvcnrendes had acrifcn^ ' The ioconS^eni- 
cnce of paying 137^000 dollars a year was truly 
ferious ; j^ftd'it' was an inconyenidace which dugfit 
to be got rid of as foon as poffible. it was" di 
|)efted that gentlemen oppofed to tlie fcf<3utio9 
wottkl conte forward with their argumcrits* againfl 
it. If, however, they had no arguments to «fe, h& 
thought his friend from Kentucky had brought for* 
ward reafons fo cogent and experimental, that the 
houfe muft be convinced of the propriety of the 
repeal.. 

Mr, Dayton, of New-Jerfey, trufted it was 
not the difpofition of the mover to prefs a deciifion 
to-day. He thought it would be improper to poft- 
pone the difcuffion, as gentlemen would thereby be 
precluded from offering their opinions on the fub- 
jeft. He hoped the motion for poftponemeiit would 
be withdrawn, that other gentlemen might have anr 
opportunity to fpeak. 

Motion withdrawn, ' 

Mr. JoNA. Mason*, of Maffachufctts, faid, it? 
would be agreed on all haiids that this was one of 
the moft important quefttons that ever came before^ 
a legiflature. Were he not of this opinion he would* 
not have rifcn to offer his fentiments. Bat he fete 
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Yo deep an iatercft in ' the quefHoo, add frota the 
rcfpeft which he entertained for the diftrifi: of cpjin- 
try he rcprefented, he deemed ic his duty to meet 
the fiibjcft, and not be iktisfied with giving to iti his 
filcnt liegative. 

It was well known, 'and he prefwBjed It wovtld 
te readily agreed to, that no people 0ft earth, fqr 
the- laft twenty-four years, had been fo mu<;h in the 
habitofformingfyftems of government, as thepeot 
pic of the United States. Nor had any people 
been So fortunately fitujited for eool and correft 
deliberation. In the conftitutions they had formed, 
it wouldl appear that there had been an uniform con- 
currence in the cftablifllmcnt of one great promi- 
nent feature, and alfo in the application of one uni- 
form principle to that feature. That the legiflative, 
the ewcutive, and the judicial, (hould form the three 
great departments of government, and that they 
fhould be diftinft frotti, and independent of each 
Other. And thetpore'the proceedings and fenti- 
mcntsof the people were examined, the more clear- 
ly would it appear that all the new and additional 
checks Created, had been applied to adjuft the rela- 
tive weaknefs or ftrength of the feveral departments 
of government. The fame principle had been ob- 
fervcd in the old world, whenever an opportunity 
prefented for forming a conftitution, having for its 
ol^jefti the proteftion of individual rights. It ac- 
Cc^rded too, with the uniform opinions of the mod 
fcfcbrajed hiftpriaiis and politiciaxis both of Europe. 
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and America j with the opinions and praftices of 
all our legiflatures. Nor had Mr. Mason ever 
heard any one hardy enough to deny the propriety 
.ofitsobfervance. . 

He well rccollcfted, that among the great grie- 
vances, which had roufed us into an affertion of our 
independence of England, it was declaimed in the in- 
ftrument affcrting that independence, " that the 
crown had the appointment of judges dependent on 
its will and favor/* 

From all thcfe circumftances he concluded, that 
the people of America, when they formed a fyftem 
for their federal government, intended to eftabliih 
this great principle; and the conclufion would be 
confirmed by an examination of the conftitution, 
which, in every feftion, recognized or referred to it. 

The conftitution, in the conftruaion of the exe- 
cutive, legiflativCj and judiciary departments, had 
afligned to each a diifercnt tenure* The Prefident 
was chofen for four years ; the Senate for fix years, 
fubjeft to a prefcribed rotation, biennially; the 
. Houfe of Reprefentatives for two years ; and the 
Judiciary during good behaviour. It fays to the Pre- 
fident, at the expiration of every four years, 
you ihall revert to the charafter of a private 
citizen, howeverfplendidyourtajents, orcbnfpicuous 
your virtue. Why ? Becaufe, you have afiligned 

to you, powers which it is dangerous to exercife. 
You have the poWcr of creating offices and officers. 

You have prerogative;^. The temptation to an abufe 

D 
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of your power IS great. Such has been the uniform 
experience of ages. The conftitution holds the fame 
language to th^ Senate and Houfe of Reprefenta^ 
tives :— It fays, it is neceflary for the good of fociety 
that youalfo, (hould revert, at fliort periods, to the 
mafs of the people, l^ecaufe, to you are configncd 
the moft important duties of government^ and be-* 
caufc you hold the purfe-ftrings of the nation. 

To the Judiciary : What is the language applied 
to them ? The judges are not appointed for two» 
four, or any given number of years ; but they hold 
their appointments for life^ unlefs thqr milbehave 
themfclves.. Why ? For this reafon. They arc 
not the depofitaries of the high prerogatives of go- 
vernment. They neither appoint to office, or hold 
the purfe-ftrings of the country, or legiflate for it.. 
They depend entirely upon their talents, which is 
all they have to recommend them. They cannot, 
therefore, be difpofed to pervert their power to im- 
proper purpofes. What are their duties ? To exr, 
pound and apply the laws. To do this, with fidelity, 
and fkill, requires a length of time. The rcquifitc 
knowledge is not to be procured in a day. Thefc 
are the plain and ftrong reafons which muft ftrikc. 
every mind, for the different tenure, by which the 
judges hold their offices, and they are fuch as will 
eternally endure wherever liberty exifts. 

On examination, it will be found tha.t.the peo- 
ple, in forming their conftitution, meant to make; 
the j[udges as Independent of the legiflature as of the 
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executive. Bccaufe the duties which they have to 
perform, call upon them to expound, not only the 
laws, but the conftitutron alfo ; in which is involved 
the power of checking the Icgiflature in cafe ft ftiould 
pafe any laws, in violation of the cbrifti tution. 
For this reafon, ft was more important, that the 
^dgesi in this country, fliorild be placed beyond the 
control b'f the legiflattire, than m other countries, 
where no fucli power attaches to them. 

Mr. Mason challenged gentlemen to exhiBitst 
fingle Iriftance, befide that lately furnifhed by Mary- 
liaiid/ oFa legtllatiVc aft, repealing a law paffed in 
txcjciition of a coii'ftitutioh, under which thcjudges 
field their offices during good bdiaviour. In truth, 
tfo itich power exHled, nor was it in the power of 
irijr Tegiflature, fodrcumftanced, by a fingle law, to 
dafh them out of exiftence. 

The cipitiion of Mr. Mason, therefore, was^ that 
this Icglflatiire have no right to repeal the judiciary 
few. • For fiich an aft would be in direft violation 
of the conftitution. 

The conftitution fays : — " The judicial power* 
of the United States fhall be vefted in one Supreme 
Court, and in fuch inferior courts as the Congrefs 
liiay, from time to time ordain afid eftablifli: The 
jtidges, both of the fupreme and inferior courts, ihall 
hold their offices during good behavioiir, and fhall, at 
ifcited times, receive fot*' their fervices, a Compenfa- 
tibni which ihall not be diminiftied during their . 
continuance in office.'* 



22 



Thus, it fays, " the judges jS^^ hold their offi- 
ces during good behaviour.** How can this direc- 
tion of tbe conftitution be complied with, if thele* 
giflaturc fhall, from feffion to feflion, repeal the law 
under which the office is held, ?kXi^ remote the qfiice? 
He did not conceive that any words, which human 
ingenuity could dcvife, could more completely 
gee over the remarks that had been made by the 
gentleman from Kentucky. But that gentleman fays, 
that this provifion of the conftitution applies exclu- 
fively to the Preiident. He confiders it as made to 
fuperfede the powers of the Prefident to remove the 
judges. But could this have been the contempla- 
tion of the frsj^ers of, the conftitution, when even 
the right of the Prefident to remove officers at plea- 
furc, was a matter of great doubt, and had divided 
in opinion our moft enlightened citizens. Not that 
heftated this circumftancc, becaufe he had doubts ? 
He • thought the Prefident ought to have the right j 
but k did not emanate from the conftitution : was 
not exprefsly found in the conftitution j but iprang 
from legiflative conftruftion. 

Befides, if Cong?efs have the right to repeal the 
whole of the law, they muft poffes, the right to re» 
peal a feftion of it. If fo, they may repeal the law, 
fo far as it applies to a particular diftirifl, and thus 
get rid of an obnoxious judged They may remove 
his office from him. Would it not be abfurd ftill to 
fay, that the removed judge held his office during 
good behaviour ? 
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The cooAitution fays, i^ The ju%es^ fliaU, at 
iiated times, rcceire for thdrferviccs, a compenfa- 
tioa, which ihall not be diminiflicd during their coq-» 
tinuance in oflSce." Why this provifio4? Why 
guard againft the power to deprive the judges oftbeir 
pay in a dimination of it, and not provide againft 
what was more important, their exiftence ? 

Mr. Mason knew that a legiflative body was bc- 
ca£onally fubjcfl: to the dominance of violent pa£ 
£oQs i he knew, that they might pafs unconfiitution* 
.al laws ; andithat the judges, fwom to fupportthc 
conftitution; would refufe to carry them into tSoSk ; 
aqd .he knew that the legillature might contend for 
the execution of their ft&tutes. Hence, the ncceffity 
of placing the judges above the influence, of thefe 
paifions ; and for thefe reafons the conflitutbn 
had put ibem out of the power of the legiflature. . 

Still, if gentlemen would not. agree with him as 
to the unconftitutionality of the meafure propofed. He 
would aflc, was it e:^pedient? Were there not 
great doubts exifting throughout the United States? 
.Ought not eadi gentleman to fay, though I may 
have no doubtjs nor hefitancy, are not a large por* 
tion of our citizens of opinion, that it would violate 
the conftitution? If this diverfity of . fentimcnt 
^xifts, ought not the evils under the judidary Jaw 
to be v^y great before we touch it? Ought wc 
not td aim ^t harmotiifing, in(kad of dividing our 
citizens ? Was not the conftitution a facred inftru* 
ment ; an inftrument ever to be approached with 
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tcv^iObce^r ^ inffiriin&tut which ongiit not lightlj 
tofbedmnroifiTyminshaikmed' retreat, <uidfiibj):Ae2l 
tocthc flUK aod refiax ofpaffion. Bafwhereis tiift 
Oiril to&pluh«d of ? ' IMs fyftem was cftabiiflml 
oixL^^jIaitfeiBon : foaafcely. faadit bee&' yet i{»rgairifed$ 
fiafceljr fasd- vre trfed> iti on its vary thteShdtd { 
where theiudxe iieosffity tff bien^ fo pohir^d,' i^' td 
doftfof a i fyftrm^ icar^df fbrmed tkree diy s' ago ? 
Stales not thi^>iraiii£eftrpfreci^itado£i ? ^ WiH it iiGt 
noBoilisIt* mte iliagniaifmHy, ^ nsch^c nfibnftlity, t^ 
abldfcKbfit* until we^try^ it; inA^^ <^ takiiig up^a 
pea,' and da&idg it mt of e^i^ften^ t 

Tbereaibn tbat-ih^ fui«s dij^edding were ntit 
i^^ naiiieit)ti6,f amfe from thetaitire ^f tbie old dhb^ 
Kftment. That: eftabUflfnient had' n<)|)araiIeL It 
€iytied> with it the feeds of it^ oi;m diilblutk^. 
Nafet of jiK^efe <:otild be found; phyfically hardy 
eti0Ogh iof eaecut^ it. Sudi was the labour of 
theit' duties^: that tfa^ were deuiedtitne for ftudy hi 
impr&wtAeaU^ Befid^s, a cafe w^s heard zt qiib 
tcriftiby oue judge,: ^d poftpbtted for cobfid^fatioti 
t(i th&fiext'term. < At that term, tootfaeir judge apl 
pcar^i^ti* allihe argoments wtrB to be 'g(»5c4[y^er 
3Uiieir ;: and/the fanterthing might tetppeu again^^^ 
agaaiu Was t^iis the way* to ext^^^juftice To o\it 
mizens ? -^ Wa.$ tiot the i&hiy equiinaleut to a de^^ 
uiatd^r^ufticef :'Ic was'a fia^'tharthree-rfimrthe 
xtfcjtl^ thhciiof^di^ jmige&tistiS to ^ tfA^ 
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It may be. truft that th^ iiapber of fuits m > the 
federal courts is le^ened ; sipd id theriptci^nal taa&e» 
arc to be fjvept-away, it may: b^ftiUnwie-Iefleopdii 
2^ f;^ a^:d^p^nda.up9Q that iwr4^e» • Qui iaJt f^ 
fiblC) that; fuitswULgo oadii^iiiiihipg'a$^lb0.'g^4 
tlema^i feetids to tbii;]c ? Is r<aibn &xffQdQmimkt i 
Is the millenium fp n^a^ at hand ? Oa'^b^ comv^yi 
is not our cpmiQcrce ipcreaiipg with great. rapidi» 
ty ? Is not our wealth inereafing ? And will notr 
controyeriies artfe^ in propprtiGn to the growth. x»f^ 
our num^^ aiid property ?, . Oon^royerfies, whidi 
will go to federal tribuu^lsi ^s. fooA-as the judtciar|r[ 
fyile^ is fully eftabli^hed. By the docuxoents, quot- 
ed by the genUeipaE^ifrow KeOftuc^y, it appears^ 
that more bufinefs has been lately 4one in the fe-r 
deral courts, thag in any, other antecedent time,, iex^ 
cept in one or two counties in Penofylvaaia, 

Befidesy. (faid /Mr. Mason,) eveq • if* there bcr 
i^pt a great prefTure of buiinds, had we not better- 
pay the paltry fum of 30 or 40,000 dollars for.a> 
fyftem, too broad, thaq have one that is tocrnarrow ? 
Is it not a n^elancholy.coo^iji^cration^ that in many^ 
of the Europein States, the 'Cpfts are ^equal to tho 
principal contended for i It would be bonourabkr 
to the United States to exhibit a difibrent -^xample*^ 
It wpuld be.honourable to tbemto holdoutan ex*- 
ample, even if confiped tp foreigner$,c^prompit aadr 
efficacious jufticei though ^^ ^^ expeace of ii>o,ooo> 
dollars. Such an example, wqi^ld be a^caufe for: 
nauftnalfi-mmph, a^d p^:;pfopl(e wc»^ld)e3^wlt^-in itrf 
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Inafmuch, therrfore, as to render the judges 
refpe^ble, it was ncccflary to make their appoint- 
ments permanent, as time, labour, experience, ktid 
tong ftudy, were required to perfeft any man in a 
knowledge of the laws of his country : inafmuchas 
it has been thought good policy, that the judges 
ihould be well paid^; and that they JBiould be fo 
placed as to be divefted of all fear, and neither to 
look to the right nor to the left : inafmuch as they 
fhould be fo placed as to render them independent 
of legiflative as well as of executive power ; he 
hoped this law would not be repealed. 

Thefe were the reafons, which Mn Masok af- 
figned as thofe which would influence his deciifion. 
He acknowledged, that he had not entered the 
Houfe prepared to offer his fcntiments ; but as the 
qucflion was about to be put, he had thought it 
beft to offer them, fuch as they were, rather than 
to give a filent vote- on a fubjeft of fuch greai im- 
portance. 

Mr. Wright, of Maryland, faid, it muft be 
agreedythat this fubjeft was one of great importance 
from its cfFeft upon our revenues. If the repeal of 
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the aft of laft fefEon was conftitutional, he prefum- 
cd there could be little doubt of its expediency from 
the documents on our table. Has the conftitution 
vefted the legiflature with a power over the fubjeft 
of the refolution ? If fo, then fliould a law, which 
had been the cfFeft of a flux of paflion, be repealed 
by a reflux of reafon. He believed that it had been 
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introduced at the period of an expiring adminiftra- 
tion. It had been refilled by the republican fide 
of the Senate ; and he trufted that now, on the re- 
turn of reafon, it would be repealed. 

An allufion bad been made to the ftate of Ma- 
ryland, which had repealed a law refpefting the ju- 
diciary. Mr. Wright here quoted the conftitution 
of that ftate, whofe provifions, be obferved, fo far 
as refpefted the tenure of the office of a judge, cor- 
refponded with thofcof the conftitution of the Uni- 
ted States. The Legiflature of that ftate had been 
of opinion, and correftly too, that they did poffefs 
the power of repealing a law formed by their pre- 
deceflfors. And the legiflature of the United States 
poflcffed the fame power. This they had already 
determined by the very aft of the laft fefljon, which, 
while it created a number of new judges, aboliflicd 
the offices of feveral diftrift judges. 

It was clear that the conftitution meant to guard 
the officer, and not the office. Will it be faid that 
what the legiflature makes to-day, they cannot an- 
nihilate' to-morrow. Even as to the judges of the 
Supreme Court, had not the law firft conftituted. 
fix, and was it not now reduced by law to five ? 
And if Congrefs has power to reduce the number 
of the fuperior, have they not the fame power to 
reduce the number of the inferior judges ? Are 
we to be eternally bound by the foliies of a law^ 
which ought never to have been pafl!cd ? 

E 
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Why the expreffion in the confliiutioQ^ ^^ The 
judicial power fliall be veftcd in fi*ch inferior court* 
as Congrefs may^/r^/w time to time^ ordain and; 
cftablilh," if it had been intended^ as is n^ow con-* 
tended, that the office heiiag once bellowed, no 
change can be madQ. 

If the cafe pf thofe, who have accepted thofo 
offices, be confidered as a hard one, may it not be 
iaid that they knew the conilitution, and the tenure 
by which their offices were to be held* In our 
regard for individual intereft, we ought not to fa- 
orifice the great interefls of our country j and was 
it not demonftrable that, if 21 judges woi'e fufficieut 
when 1 200 fuits exifted, they were equally Xo, whca 
there were no more than 700. 

The gentleman from Maflachufetts was wrong 
. in flating that Maryland was the only ftate that had 
repealed a law creating judiciary offices* Virginia^ 
if -he was not mifinformed, had done the iame thing. 
But we wanted not thcfe precedents. Oujr owji 
archives furnifhed us with abundant precedents. 
We had reduced the judges of the Supreme Court 
from fix tQ five, we had annihilated two . diflrids. 
The very gentlemen oppofed now to the repeal of 
this law had voted for thefe meafures. Thus it ap- 
peared, that though the Cpnftitution juftified the 
meafure then^ it prohibited it mw ! 

Believing the judiciary law of the laft feffioo 
had arifen from a difpofition to provide for the warm 
friends of the exifting adminiftration j believing 
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that grckl incotivenienci^ had arifcn under it ; 
believing its expense to be oppreffive ; and believ- 
ing, that if Gde legiflature had a right to pafs it, 
aftoth^h Itegiflatute fead'thc fame right to repeal it $ 
he trufted, that however a preceding legiflature 
might i^ve been governed by paflion> the pref^t 
kgiflatui-e would, by repealibg it, IheMr that th^y 
were ga^tmeA by reafom 

After Mn WRiortt cotitluded, thei^ was 
again a paufe, and tht ^uellioh was tailed ibr '; 
JVfr. MoRkis, <£ NeW-Torfe, *hen fpoke, as fol^ 

Mr. Pr^fident, I am fo very unfortunate, that 
the arguments for rq)ealing the law, to which this 
tAotion refers, have confirmed my opinion that it 
ought not to be Repealed. The honourable mover 
has thought fit to reft his propofition upon two 
grounds : 

ftrft. — That the judiciary law, paffed laft 
feffion, is utitiecefikry and improper. 

Sec^dly*--^That we have, by the conftilution, 
a right to repeal it ; and, therefore, ought to exer- 
dfe that right. 

The numerical mode of argument he has made 
ufe of, to eftablijlh his firil point, is perfedly novd, 
and, a;^ fuch^ it commands my tribute of admira- 
tion. This, indeed, is the firft time I ever hcaM 
t&at the utility of courts ihould be eftimated by the 
iiumbe^ of fuits which they are called on to de- 
cide. I remember onc^ to have read, that a jultly 
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celebrated monarch of England, the great Alfred, 
bad enabled fuch laws> eftabliOied fuch tribunals, 
and organized fuch a fy.flem of police, that a purfe 
of gold might be hung upon the fide of the high- 
way, without any danger that it would be ftolcji. 
But, fir, had the honourable gentleman from Ken-, 
tuckycxiiled in thofe days, he would, perhaps, 
have attempted to convince old Alfred, that he had 
been egregioufly miilaken ; and, that a circum- 
ftance, which he confidcrcd as the pride and glory of 
his reign, had arifen from its greatefl: defeA, and 
foreft evil. For, by affuming the unfrequency of 
crimes as the proof that tribunals were unneceflary, 
and thus boldly fubftituting effe^St for caufe, the 
gentleman might have de^monftfated the inutility of 
the inftitution, by the good which it had produced. 
Surely, this kind of rcafoning, is, of all others, the 
moft falfe and the moft fallacious. 

Bat, fir, if, with that poor meafurc of ability, 
which it hath pleafed God to give me, I march on the 
ground I have been accidilomed to tread, and which 
experience hath taught me to confider as folid, J 
would venture the aflertion, that in fo far as our 
judicial inftitutions may accelerate the performance 
of duties, promote the caufe of virtue, and prevent 
the perpetration of crimes, in that fame degree 
ought they to be cftimatcd and cheriflied. This, 
fir, would be my humble mode of reafoning, but for 
the wonderful difcovery, made by the honourable 
mover of the refolution on your table. 
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To prove, that the law of laft fciEon wa$ imprO" 
per^ as well as unnecejfary^ we have been told of the 
vaft expense of our judiciary. We are referred to 
the estimates^ which lie before us, for proofs that it 
amounts to no lefs than the yearly fum of 137,000 
dollars. And then, attributing the whole expense 
to this particular law, it has been affumed, in argu- 
ment, that to repeal the law;^ would operate a 
faving of 137,000 dollars. 

If^ fir, the data upon which the honourable 
member has founded his other arithmetical argu- 
ments, are equally incorrefl, the inferences drawn 
from them will merit but little attention. Gf this 
whole ium, of 137,000 dollars, (mentioned in the 
cflimates of your Secretary of the Treafury) no left 
than 45 ,000 dollars are flated as the fuppofed con- 
tingent-expense, to accrue for the attendance of 
jurors, witfteffes, fee. Froni henxrc is fairly to be 
inferred the expe6i:ation, that much buiinefs will be 
aftuallydone. 

The expense, fuppofed to accrue from the law 
we are called oh to repeal, is but thirty-two thou- 
fand dollars, for falaries, and fifteen thoufand for 
contingiencies ; niaking, together, 47,000 dollars. 
But let us not flint the argument. Let us make a 
generous allowance. Let us throw in a few thou- 
fandsmore, and take the amount at 51,000 dollars. 
Let that fmn be apportioned among the people of 
the United States, (according to the cenfus lately 
taken) and you will find, that the (hare of each in- 
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ditidiiai, k jufl: one cent* Yet, for this paltry fav- 
kig ^ a ^ent a man, we are called on to give up 
^svi^it i^ moft valuable to a nation* 

Dkidoubtodly, it is olie great purpofe of go- 
imtimtnt, to protect the people from foreign inva-" 
fi5ii> and, to be in readinefs for it^ k confiderable 
arai^meQt may be necefTary. The tnauntenaxK^e of 
6f t^v^i and military fbrce^ to proteft our thide^ 
and to guard our arfenals and magazines^ tirill alonft 
requite touch mc^icy $ to provide wbith^ you mufl 
ttiife a cdnliderabie reven\ie. That again will^ 
(Ibr the €oUe<^ion of it) demand inany officers, in^ 
VoWing a fUli greater expense^ Jill thu mast hpuiiij 
imd yet, €ttt thefe provifions are for events umer- 
taiui An in vafion m^f^ or may mt^ take place. 
Naiy, if I may judge from icertain documents^ thofe 
vho adminlfter our affairs, have little appreheniion 
of filth an event* / h^>e ihey may not be detehed. 
BuJt^ admitting that we imve no danger to fisar, or, 
vhich comes to the fame thing, that we are pro- 
^ly fecured againft it ; what elfe have the people 
A right to demand, in return for the whole sum ex- 
^nded in the fupport of government ? They have 
1 right to afk that^ without which, prote£^ion from 
invafion, nay government itfelf, is worfe than ufe- 
lefs^ Tbey haw a right to ajkfor the pnaeSion ^f 
bm^ weU duimimstered byfhper trlbunais^ to secure 
the weak against the strongs the ftwr against the ricbj 
the ^pressed against the oppressor. This, which in- 

^olmss but little eicpence, » all they aflcfor all thdr 
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mooey. And is this little to be denied ? Huft tke 
m^ms by which the injnred can obtaia tedeeis^ be 
curtailed and diminiihed, to fave a poor and pitiful 
e:spense ? Tou muft pay largely to fupport biit a 
final! force» and much is to be feared frcnn armies* 
They, indeed, may turn their fwrords againfli our 
hofoms. They may raife to empire fome daring 
chief, and clothe him with defpotic power. But 
what danger is to be apprehended from that army 
of judges which the gentlemen have talked of? I5 
it fo great, fo imminent, that we muft immediately 
turn to the right about, the new corps, lately raifed, 
of iixteen rank and file ? 

Gentlemen fay, that we muft, and bid us recur 
to the ancient fyftem. What is that fyftem ? Six 
judges of the Supreme Court, to ride the circuit of 
all America, twice a year, and alTemble twice a year, 
at the feat of government. Without inquiring in- 
to the accuracy of a ftatement which the gentleman 
has made, refpe£ting the courts of England^ (in 
which, however, he will find himfelf much n^ift 
taken) let me afk, what will be the cffeft here of re- 
iloring that old fyftem ? Caft an eye over the extent 
of our country, fee the diftance to be travelled in 
making the ch-cuits, and a moment's confideration 
will ftxew, that if we refort to the old fyftem, the 
firft magiftrate, in feleOiing a charafter for the 
bench, muft feek Icfs the learning of a judge, than 
the agility of a poft-boy . Can it be expefted, is it 
pofiUxle, that meps, advanced in years, (for fuch alone 
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have the maturity of judgment which befits that.of' 
fice) men educated in the clofet, men, who, from 
their habits of life, muft have more ftrength of 
mind than of body ; is it, I fay, poffible, that fuch 
men can be continually running from one end of the 
continent to the other ? Or if they could, can they 
find time alfo, to hear, confider, and decide, on nu- 
merous and intricate caufes ? No, fir, they can not. 
I have been well affured, by men of eminence, on 
your bench, that they would not hold their cffices 
under the old arrangement. 

What is the prefent fyftem ? You have added 
feven diftrift and fixteen circuit judges. . Thefe arc 
fully competent to perform the bufinefs required, 
and the complaint is merely on the fcore of expense : 
JV^ one has pretended^ that the business will not be 
done as speedily^ and as well. It is merely to fave. 
expense, therefore, that we are called on to repeal 
the lav^. But what will be the eflFeft of this defired 
repeal ? Will it not be a declaration to the remain-, 
ing judges, that they hold their offices subject to your 
will^ and during your pleasure ? And what is the 
natural efFeft of that declaration ? Is it not, that, 
dependent in this situation^ they will lose the indepeU'* 
dent spirit essential to a du6 exercise of their authori- 
ty ? Thus, then, the check eftablifhed by the con- 
flitution, defired by the people, and neceflfary in 
every contemplation of common fenfe, will be de- 
ftrpyed. It has been faid, and truly faid, that go- 
vernments ate made to provide againft the follies 
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and vices of, men. To fuppofe that governments 
reft upon reafon, is 1 pitiful Iblecifm : for, if man* 
kind were reasonable^ ihey would want np govern" 
menu From the fame canfe it arifes, that checks 
are required in the diftribution of power, among 
thofc to whom it is confided, and who are to ufe it 
for the benefit of the people. Here, then, let me , 
alk, whether the peqple of America have vested all 
pawery uneontroledy in the National Legislature ? 
Surely they have not;. They have prefcribed to it 
certain bounds, and, in the natural fuppofitioii, 
that thcfe bounds might be tranfgreffcd, they have 
vefted, in the judges, a check, which they fuppofed 
to be falutary, and intended to be efiicient. A 
check of the firft necefficy, bccaufe it may prevent 
an invafion of the conftitution, by unconftitutional 
laws. And to fecure the cxiftcnce and the opera* 
tion of this check, there is a provifion, highly im* 
portant, whofe objeft is, to prevent any party, or 
faffion, from intimidating or annihilating the tribvr- 
nals themfelves. 

On this ground, then, I ftand, to arreft the vic- 
tory meditated over the conftitution of ray country. 
A viftory, meditated by thofe who wifli toproftrat^ 
that conftitution, for the furtherance of their ambi- 
tious views. Not, fir, the views of him who re- 
commended, nor of thofe who now urge this mea- 
fure (for on his uprightnefs, and on their uprightnefs, 
I have full reliance,) but of thofc who are in the 
back ground, and who have further and higher ob* 

F 
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jefis* To them, our national conifsifi: forms ait 
iofuFmountable barrier. Thofe troops^ ihcxdorcy 
which protc£l the out- works of the conftitution, 
are to be fird difinified ; thofe pofts which prefent 
the moft fiDrmidable defence, are firft to be carried ; 
and then the ccmftitution becomes an calf prey. 

Let us confider, therefore, whether we have, 
conftitutioiially, the power to repeal this law. Aiid 
to this eflfeft, let us hear the language of the con- 
ftitution. " The Judicial power of the United 
States ihall be veiled in one supreme court, and in 
fuch inferior courts, us the Congrefs may, from 
time to time, ordain and eftablifh. The judges^ 
both of the supreme and inferior courts, (hall bold 
their offices during good behcroiour, and ihall, at 
ftated times, receive for their fervices, a compenfe'* 
tion, which Jhall not be diminijbed during their con- 
tinuance in office/' On this, fir, I have heard a 
verbal criticifm, about the words Jhall and may^ 
which appears to ine wholly irrelevant. And it is 
the more unneceffary, as the fame word,. ^ii/Zy is 
applied to the provifions contained in both members 
of the fefition. It fays, ** The judicial i>owtr Jhall be 
vefted in one fupreme court, and in such inferior 
courts as the Gongrefs tnay^ from time to time^ oi*- 
dain and cflaMifli." The legiflature have, therefore, 
the . undoubted right to determine, what inferior 
courts they will eftablifli ; but, when once establish^ 
ed^ a part of the judicial power ^a//vcft in them» 
The words are imperative, andfo they are a$ to the 
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teoHre of the office, which the legiflature, (in the 
exercife of this difcretlonary power) may have 
created. The ju<i^es, it fays, Jhallbol4 their offices 
during gpo4 IfeihmHouri Thus, upon the eftablifhr 
ment, of thp tribuasd, the co^ftitution has declared^ 
that the judiciai power (hall veft, and the office be 
held dumig.' good bebaviom-. . The . fecond member 
©f flv? fe^«i is equally, jn^jcrative. It declares^ 
tlb^t ihtfJkfiS f eceiw a con^nfation, which Jh'aU 
Wt ^ d^imnijh^i d^riag tfajeir continuance JK office. 

Whefber.wccon&kr^ th^r^fpre, the tenure of 
cffice^ or the quantuoji of compeufation, the kn- 
git^e id /^ually cleaf an4 c<pclufive. After this 
^n^eexpoiition, gentleman ve welcome to every 
^vat)tag^ they can. dieriv^ from a criticifm.upon 

Another criticifm hasf been made, which, but 
fior its ferions e^te^, I would call pleaCiot. The 
amount of it is, you (hall not take the man from 
the offi^^ tut you may 'take the office froiti the 
man ; yoji ihaH opt throw him overboard, but you 
may fmk his boat undet him \ you (hall not put 
him to deaths but you may take away his life. The 
CdnQiitution fecures to a ^i(dge his office \ fc^ys . he 
ibdU hold it, {that |s»it ih^l not be taken from him) 
4aring good behaviour j.thp legiflature fliall^ not 
^iminfih^i though tbeii[ bouiUy. m^y ^creafe his 
Jbi^ \ !j^hus, the cooAitulJon; ha$ mslde all poffible 
provifioot for the inviolabiiity of hh tenure, as far as 
the prwr i/hf^gltage can extend j and, if not» I. call 
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on gentleitien to (hew ' the contrary, by giving us 
wofds more clear ^ more precise, more d^nite. If, 
after the ftrong pofitivc exprcflSous, any negatirc 
terms had been addedi would it not have been im- 
proper ? If the framers of the conftitution had 
faid, the judges ^tf// A^W their offices, which ^^/Z 
not beiaken away, would not this havcb^em ridicti'^ 
lous? 'Would it ndt have almoft ^amduhted td 
what, in vulgar language,' ils called a feuU? Wodd 
it not have been inconfildeat with the gi^vity c^f 
ftyle proper for fuch an important atid ferious fub; 
jeS ? Let us, I repeat it, fir, be favduredtvUh the 
words, if any, words can be ufed, mottposithbe, more 
inhibitory, more fereHtptory, than thofe contained in 
this inflrument. And is it not a mere contradiaioii 
in terms to fay, we may destroy an office which wc. 
tannot take away f . Will not the deitruffi$n of the 
office as effc^ually destroy the tenure, as the grant 
to another person ? 

But, we are aiked, if thefe laws are immutable. 
Unqucftionably, fir, the legiflature have a right to 
alter, change, modify, ahd amend, the laws which 
relate to the judiciary, (o as may beft comport with 
the intereft, peace, and ^happinefs, of the people; 
This right, however, is confined by the limitations 
whidh the conftitution prcfcribes. Neither the Ic- 
giflativc nor the executive powers, nor both, can 
' remove ia^ judge from' office during his good jb^haivi- 
our. There is no powder, any where, compecenft 
to this piirpofe ; (faving always the right of a con- 



 

quer*ccf, for that is a power not derived fireni, but 
fubvcrfi^^e of the conftitution j) and yet, Jt is coo?^ 
t&nded, that by the repeal of the lawj tbaroffice^ 
from which he cannot -be removed, Inay be deftfoyr 
cd. Is not this abfurd ? . • ' 

Bati to prove it, we have been to^lds diat what* 
ever one legiflatnre 'tan do, another .xn ^ unddi 
That fiO'legifl^ture can bind its fncteflbr, and that 
a right to makcj^ involves a right to defh6f. Alhhis 
1 deny^ dn.thc ground of rcafon, and on the ground 
oftheconftitution. Wbttt! can a man rightfully 
deftroy hi$ own children ? When the Icgiflature 
have created, by law, a political €xiftence, can they, 
by repdiHng the law, diflblve the corporation they 
bad made ? You fay you can undo whatever yout 
predeceflbrs have done- Your predeceffors have 
borrowed money at high intereft ; can you now 
reduce that intereft i They have-funded the nation^- 
al debt ; have you now a right to aboli& that debt ? 
•Under a preffure of neceffity, you have given an 
ufuriousconfideration of eight per cent- to obtain 
money ; can you now, (becaufe it is. onerous) anni- 
hilate that contract ? When, by yow laws,v you 
have given to any individual the right to make k 
road or bridge, and to take a toll ; can you, by a 
jfubfequent law, take it away? Noj iwheft you 
make a compaft, you dre bound by it. When you 
make a promtfe, you muft jierform it, Eftablifli the 
ttHiti-ary> doftrine, and toark what foltows. The 
whim" of -the moment; becomes the law* 6f ths land. 
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Y<ii jiulM^.ti6 the vforUil^ 70a sffc* no 1oiiig<ir to 
hc^ruftcdj.tbat^hcr^ is np fafctjj no ^cijmss jp 
ABterioau Yop cfeAa beacim, to w^rn all ^Kin of 
propfertyj th^t .-tl^fcy . da ftot ;aj^o^h :yiOqr .^pr«* 
Honcft men will avoid yb^: JhcyyAl&j frpni 

Hbwj csB jyoniii&anyrj^Q'to puiccHiifid^c^iin y^Oj 
ivhcn! you , v£t ^-^ fivft > ft6 r^kifte, jlciur ; o^n/ c0n- 

toay rj^btfuUy Jrcpestl tJwryr Iftw ©acifiifeyt^ jyiccficj- 

kg legifla[ti3«e» is .im^qe;,vheQr t^eftMiT'mi^Qlf 1^ 
sealbn* Still more, unttiie Js it^ ^i^bcQ ([{oo^areiii 
:irkh the pr^e|>t&of tbd eonftitutipa* ,fhimtifinai 
igghl^urey^Jlmerica 4pis mt possess ^nlimiud 
pawer^'-yHi Bas w pref^Kncf' iQ mniptffnce. ' It is: vtt* 
ihsubcd 1^ t^ jCoafUtution* Aisi4. what:4oe^^ xht 
conftkutfoii ..fay I " YqU (hall majcc no ex peft 
iafto law/' ;k not it]^i9 an ^x poft faAo law? 
Goitleaten^ <o ibcw tliat we wj^y pjfopcrjy re* 
f^eal tbc law o^laft feiQba, t'clt ^s^ it )&,mcrf theory. 
jRor argoment. iake, it ihall be granted. Wtial: 
tbem is i^e lallgi^age of reafoa ? Try it* Pi^it4o 
it^ tert ^ et^ftriente. If experience, afoer two or 
^ibgptt yQars:^^^ point <^t, defeds, or if tbey can 
(HOW bof)ointod ^out^ ^imoiLd die l^w. What i^e;^)e£b 
.t2M che.pqople hvft Cor a; legifl^ture^. that haft<iy> 
rwd wxtti6ut .refl/cdkm, ]ii^et5:bujt to updo, the a^ 
-^frfitfiiifiicdeceffor ? Is if pr^f^t, is it deccu;tj,<!v« 
if Jflie lawfifcrare improper^ thus to <;odpi|aic oar rep^ 
tatioiiijidii tJbtdrs i h k wife^ nay^ is iHniK btgldy 



dangerotis, to make this<*aB oh the people^ to 4^kk» 
which: of ' us are fooh ? One ef Us mifhb0% 

Stidi, fir,'will:bc-the eflfeft of this hafty repeal; 
otithc puWic mind. iVhat iJi^iD Jt be ofiLthc iii^Hrecl 
man who TeeksredrtifsJn your cJbult^y and Whom 
you have thus deprived of his' right?' You have 
(aved him a miferable oent> at the prices pethaps, of 
his utter ruin. 

The honourable movei* df this refolutlon, fir^ \u 
perfuadingustoadopt it^ has told u^ not Odly-wh^ 
is, but what is to be. He has told us that fui t^ ha^d 
deereafed, and that they will dectcafc. Nay, rcJyiqg 
on the flrcngth of his pre-conceptions^ be tdls ufii^ 
that the internal taxes will be repealed, and grdnoids 
the expediency of repealing the judiciary kuw, lipoK 
the annihilation of thofo taxes. Thus, ti^itig foi^ 
granted the non-exiftence of taxes which iBU exift^ 
he bis inferred from their deftru^Hon, andthe coii-' 
fetjuent cefiation of faits, the inutility of the judit 
ciary eftahli^ment : . And when he ihall have car« 
ried his prefent point, and broken down that fyf* 
tern, he will tell us perhaps, that we may as weii 
abolifh the internal taxes, for that we have na. 
judges to enforce the coUcQion, 

But what, I a(k, is to be the effeftof theie re^ 
peals, and of all thefe difmlflxon^ from office? I 
impeach not thie motives of gentlemen ^ho^ advocate! 
this meafore. In my heart, I bdteve ihenl 'to be 
upright* . But they fee not the codequeiitesi We 
are totd» that the ilates want^ add' ought ^ to hato 
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afore pov?^* Wc are told^ that they arc tb^ Icgi- 
timate guardians^ from whom the citizen is to derive 
prote^iQd. TAeirjMg^ are, I fuppofc, to execute 
Mr laws. Judges appointed by (tate authority, fup-. 
ported by.ftatq fa]a^, Jooking for promotion to- 
ftate ipfltjence, $jid dependent on ftate party. Ar^ 
tb^fe the, judges contemplated by this conjiitution ? 
There are fome honourable gentlemen now pr^fenlj 
who fat ill the convention when it was formed. I 
appeal to their recollefiion. Have they not feen 
the time, when the fate of America was fufpended 
by a hair ? My life for it, if aiiothcr be affembled, 
they will part without doing any thing. Never in. 
the flo>y of time, was there a moment fo prophious„ 
as thatt in which the convention aifembled. The 
ftates had:beea convinced, by melancholy experi- 
ence, ho^ iftadequate they were to thepianagement 
of our national concerns. The paflions of the peo- 
pfc were lulled to flcep. State pride flumbered— no 
fooncr was the conftitution promulgated than it 
awoke. Oppofition was formed. It was aftive 
and vigorous, but it was vain., The people of 
America ; bound the ftates dowil. by this compaft* 

There was in it, a provifion tending to exhibit 
the fublim'fcftjpeftacle of which my mind can form 
an idea. It was that of a great ftate, kneding at 
the altir of 5wftice, and facrificiiig its pride to afenfe 
of right. I flattered myfelf, that America would 
behold this fpcftacje — but that important provifion 
ha& bc^n wpealed"* It g*v^ w^y to the oppofition 
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of the ftaies. Itis gone. Another gveat bulwark h - 
m>w. to be renioved, and you are t<>)d, 'f hat -wc mtrfl:' ' 
look CO' the ftatcs for protc£iion. • Ycftiriaternal re-* 
veaues allfp, are to -be 'fwdpt away j (o that no cvl-' * 
dence, no exertion, no trace of the national poorer ^ 
is to be perceived 'through the v^ole -interior of 
America^ And in order that it may /be confined to> 
yoBr coafts, and betno\s^n tliere, qnly at paTt5<5ular 
points, your fple reKance for revenue^ is, henceforth,^ 
to be placed upon. commercial duties. In this rdU 
once you "Will be deceived. But what is to be the 
effeft of all thefe chahges ? ' I am afraid to fay 9 I' 
will leave it to the feelings^ and* to the 'confciences^^ 
of ^entlemeni Butrfemember, the mmdnt thii 
unioriiis dissohed^ we shall m longer be governed by- 
votesi \ . ^ \ \ ' '. •. \ :\' : 

' EiKimitie the annals c^ hiftory. Look into the 
recbr^ds of time. See' what has beea the ruin of 
every republic. The vile love of popularity. Why' 
are we here ? We are here to save the people frchii 
their moft dangerous enemy, to save them from them-i^ 
jiihes. What caufed the ruin of the! rdpubUc^'of 
Greece and of Rome?- • Demagogues, ^ wtio', by? 
flattery, prevailed on the populace to eftablifli def- 
potifm. But if you will/but your eyes to the Jightf 
of hiftory, and ydur ears to the vokrc? of experience^ 
fee, at leaft, what has happened.in yiaur own times; 
. In 1789, it was ho longef* a doubt with enlightened 
ftateimen, what would be the event of the French 

revolution. Before the firft day of January, 1790^ 

/^ . * ' 
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the doly' !q.tfcftioa was, who will bcco4ic the ddpot^ 
Tho word Hk^tty, mdoed, from that day to thfe^ 
haStbccs eooumially founded ud reibaaded, hut the [ 
thiiig liad ISO? ekiftctfece; :There.:is nDthing le& but/ 
the word* •,: . . '; 

V We. arc flow about to Yiolatdotir conftittttlon/ 
Qndet toud^ ii Mrith: \3nhaibwdd haiicb^ facrifioe on^ 
of it5^ HwiJDrtaiil: proifificng^ zodH wt are gonci .i^<? 
cj^niH the. fate gf Atwrica to- f&rmency. of Hme md, 
chance. \ ^-.^ .?. / . ' 1: *-•/ - ' '^ ..':';" 

f .M hope lho..bonootibIe;,gcritIcJDaen from Mary- . 
lan<| wtll()p*a«li:me, if, ftom tbe-'feQidn of the jaw, 
be hafc cited, .b dedticc an infereooe dk{metrita3Sy. 
pppoFi^ u> ih-^\\fQr which he hi$ contended* .. Hr 
has'tpld^i^Sj ^ai the laft C(*igrefs, in/redUciilgi thc: 
judges of the fupreme court from fix to five, bave^ 
e?iercifcd the fright ^^'hicb^is 'bow qUeftktoed^ ^^nd 
toad*, thfireby^ ajegiflativc c«nflraaio»'6f this-tJaufo. 
in th^ conftitutionj favojurabtetOithe motfoBjonyour. 
^\e^ Bvit Jqok at the la*r. ; Jfdfeclstres ihat the: 
redu4lioa ihall not take place, untii^ by deftthior 
irdignation^i thei« fesrfl remffin only five, Thm^itt 
tbt very, m^oment whetf thfty exprefe thm epmiM 
that five'jpdges -arc; fufficknt^ they acknowledged 
^'eii^ inA^pofiiy to remove the fixth. The Icgiflativc 
cpnftr^ifttopi therdbrie, is, that they have noti^t. 
pi^t which is now pretended. 

Tl^ famb honourable member has cited othef , 
iC^ from the faumejaw, whith Ciflmderst^t^kis 
fitatem^J aniount tb this, that Gotrgrefsba/ve en- 
creased the number of diftrift judges : but furely 



this catoot prove that wq hxrd a iti^it to d^inish 
the numben It MdU, I think, appear, iir, that this 
law^ ib much complained of, is in Bowiib ohavgeablc 
with maintaining the dangerous doflrineito be eftab- 
lifhcd by its repeal. . ^ 

The whole argament in favor of the motion cooids 
-to thk fimple propofition, let'usgtstridoftAefi^'fudges 
rfofave expense* Wc can >'<i/i*ij/ the lawy bteanfe' wfe 
imad^ the law, we hqv^ the poz&er^ let us eicncifs^ it. 
Bat, lecme a(k fir^ if 'this argument will notgd tb 
prove sctij thittg* Will it not go io th^abclitiofii af 
the debts- incurred by^hekft Ckmgreis f Shall it ht 
ifaid thaj the eafes diiFer becatife the debt refult« 
fixxd a cQhtra£t with ^he creditor faaiftioned by th^ 
legifiature? Sir, yon have made ia CMiMiti-aft with 
.the judgci^ fanfttencd by higher authority^ You io- 
deed created the ofEce, bft't when created, th^confti- 
itntion fined its duration/ Thtfirft inagiftfiat$ in ow 
country with this cottflittttio^ in his hand, applied 
to men -oF high charaftef atid great ability. He 
aflcs them to' quit a lucrative and bonorabie |»ofe^ 
iion, to abandoft Aeir former purfuits, t^ br^k 
iheir ai^cietit conncifttons, afid give thfeir'titeei theit 
^ents, aftd their vbtues, to the fervic€ oif fheif- 
country. What docs he offer as a cottipenfattOH i 
He o^ft'ir high and honor-ahk office, to be bdden by 
4m ^appUiom wiH^ to depend m no pretari^ut favot^ 
Tbe^tik^ion is to be terAiitiated orrfy by denih dt 
^hemdk^. Thelegiflature has affixed a 'felity 
«tich fiiey^may eniredse^, but cannot difnini^. TJp^ 
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oil .dxcfejjrofiercd terms, the judge apocptt* The 
: contra^ is then complete, i A qontraS which: refts iio 
iQQgei: on the legiilatiye Iviil. He is immediately' 
Under the projte^tidn ofthe conftitution itfelf, i^hicb, 
neither the Prefident, nor the Icgiflajcurc, can defeat. 
.Tdh authatity Tests, on the same foundation with purs. 
It is derived from the fame fource. Will yoia pro- 
Xtxid. that you are bound by your contraft withTitm 
who lent you money, at eight per cent, intereftj and 
..that you are not bound by. your contraft >¥ith hifti, 
.who idfevotes his life to your fcl-vice ! Will you fay 
that the eonfideration you have received, is. to make 
,a diference, and that paltry pelf is to be preferred 
to manly worth ? Is that to be refpefted, said tbSt 
defpifed ?. Surdy fir, the contraft, with a jodgej^ is, 
-of all others, the moft folemn- .. It is fanftidndd by 
Ihe higheft: of all authwity. Can you then violate 
it ? If you can, you m?y: throw this cmftitution into 
the flames. : It is gone-^It is dead. 
]. After: Mr. MorJ|(Jb concluded, the Senate adi- 
.}ouj:Bked:,i6t Monday the eley^iitb. That;.day they 
:ivcKie engaged io other bufinefs, ib that the debate 
wafe: ^t ire-affumcd, uptil Toefday, the twelfth^ 
whcpit w^s opened by. Mr. Jackson, of Georgia, 
y^ho'4)Qlie as follows ; ,. \ . v « .: '^ 

.1 rife with an impreffipa of awe ou tte prefent 
ftu^ijion. ;. fpr we muft tread ,on ccajftitutioiial 
groupd, which fhould not be lightly touchy pn»' HQf 
too i^ftil J decided. Every ;ftep we take <J»ghV\ft> 

t^e weU. exaufined, and our minds couMi^^ti liefd9e 
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'w« ^T^ th^TTOtt. which pimiot be fecalicd,' and 
( which.wiH ifik a principle 6a icgiflative cdhftrodiony 
.which, p^hapsy.will'|nrGi7ailas Icoig aswe remam 'a 
Miation. . ^ , : .' 

In the early ftage of ihh difcuffion^ 1 had zU 

fiioft determined to ixy nDtfaing, i and ^ am at pcefeat 
rdeterihincd not tolfayn^uch ; l)nt'a':jaftificatia& of 
:the vote I'ihaU givcy 'ha$ impdled mo! to offisr my 

reaifons fior it to the ftate I reprefeait : - fmd I rhave 

made up 'my mind decidedly > to Vdto for theirdb- 
:lntion before you^ iff cannot be otherwife am«- 
..irinccd.. '■' . . ' -•. .' , - y.- '»• . - 

I conceive; th^ z^ this fal^£fe feqnire&^om ns 
. a kgiflattrc conftmdion^ that ^cbnffrUdibnf > iliay as 
/weQ^and indeed beaer, be noiw ftiade ; :tba^ wiH, 

undoubtedly, hereafter,, be a clafhing of {^owiax* J, 
•therefdrci think it. is much > better. to decide it now, 
:when therinjury is felt, than- to differ jtto takeroot 

until it fball extort as 'different : 'and mor6 violtet 

decifion than that of a deliberative body., / F 

The reafons for die r^hition have been ib ably 

ftated, and ftrongly enforced by the gentleman from 
' Kenttrcky wlio mov«d:itj as:tor> CKpedienqy and^tbe 
^.faiirthen. i6f the expeniest on^ the :prefea(:fyflem>'>I 
'ihall 'therefore fay fittfe'aboiit ihem; ;. -.A vn j . I 
\> jThcre3qfeofe8f;'howb^cj:,'0f riMrrjtooBdi^ 

.MjaacDt,! ds^m tUe cieafbimpdrtaiiti cohQdibiatidQ 
; attached: t0the!ihbjed. .^¥a;i,abliotfjagoeewit^ 

]the. gditleman whor^has-^fpclkcny t]aktf)tBbnezpehic 

is liiflinl;^ b Thc^^efademail^fiotn'^NarATc^ 
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I 

I 

3iB{d,fap!liiein6gnificaiiqr of a ceot^^fpprfhnyjshd had 

^mU'Uijof Ai&edfispbfdQe^;. which no dati'.' daal^ed to 

:taiaB3»ray« ^ Lett titafc < gontlehum caldukte twelTe 

fouls to a family, and he will fee that cachfaatiif 

ivdidd |)a^ia 1 cents ^. .11 ftim '^baweverinfignsficant 

: ^ithq ]x>cket icf that gbsbkwain^ tbu imight 'f dtoiii 

la U Ma ufiflOiA blc i;n>gall ta'aijioori&niiiy; < ^Iff^ithithc 

4^tl(ilDaQ) from fi^Q<nflck7v^Q^^vct^v:It(intaid that 

thelpi-ihal^le is itsmnrcH £bttkd by^nc octtt^as'by^a 

«bllion. "And this obbriation bcccm^incplcQlabfy 

' daagslrans^ ;¥< itts ttobe dira^n jm^Q'prtoidcnt «)h 

every new projeft or improper meafure,.bhat it 

ootts: iiut a rent a pjdibn« . > And; d$ .to thocrediarks 

, aboQt Alfred^ I might retaliate updn >th er^mrtcnalkn^ 

.iihd fisj!^ that ait that. day ^ ra .ccritjnxi^hjt ha¥p!been 

,t yxar^s falaryfbr a?jtt(^. ' » :. i 

. V .:W&SiaTC iKena&ed^ if wc.are a£rkidt)f lia^ 
<ao i-attty laf jjudgfefiL ( For myfclf, I am/inotis ^sirgAi 
4i£v an army (ftf j fudges udder th^ patmnagei of the 
Prefidenty.tbad o£ ian ariny ^^fbldier^s* : The &rmar 
^an db^fts: mote mifcbief.' £ Hheyimay depri<^d us of 
- 'om^liiKttibs^.if ailit»thedtotlie)aQ^^ 

\ -jdttci&nQs ;>. land fiom the tenure t)f office xstotcndAd 

I jf qrv 3£q>ainiot iremo^ie > rialem ^ while thatfoldiftf^ 

however he may a^ .is^dtliihe^ oi^ xfictit6ifd^knAy 
•AdElfifhxl ifiDkrtpofiyefkirs .;::;v;duift ': the jin^ef^ bdb'ftlifted 
ifiaf'ii%'for httGfahf^idra&bt:)^ taksblfrttn iiUL 
jfBcojs^^tdmfidb, lajSeB:. .tA. ;JAi-t;)jtZ(Bilffitiiticai.O 
'iBiv^[k)isdiltdtdibfe>e3dnsqik^iU:dot& wilkt 

hfbtu^9)llavc^^e rrfionrl theritviitb^f :^ de^cd^to' ? 
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Haute Wfl . not fiwp feditiQ(k J^^s ? Have we wt^ 
hca^4 judges: ajrka^ mt (hFougJI^ ' the-^knd re4ijti9iv> 
and. aHu^g >U¥ife ^oiie dMi€%it w^ tp inquiFei; <9 r 
tb^re no ff dijcipQ,>here ?;. it i^jrapi tha ^^ti^n few? 
had expired with the laft admiQifiratipD^ ?^^ he- 
tmoA^ ittiiK^u^ npvexiftyor ftt.lcaftbe.a^ted^on, 

iwi4jcx thfl vAtuDOa l^ffcrfon* 3ut hcrciiftes, .if it-, 
i^Qttld exiily ypui^ judg?^ under t}ie cry of icduipH' 
2xA political Jw^refyj vc^Y place half your dtiz^&3 jii« - 
irogs.. I t;]b^.God) that iicufuch few now-^ift^^ 
or is likely tojextft. I tbankrQpd^thptweajre i;iQt • 
npw vndpr. th^ inAi,ieiice of a^ ^ntoleraiit cle^gy,^ ar* 
ia evident fro/n ^hdr- ^bofg <]^ ih? Frefidexu i End. 
that we ar^ sot M!^4^^ dreads of, t^e patrops^^ of. 
judges, h mcmif(^ from their attac^k on tbe^ Secre* 
tary of State. And i truA^ thsit wc ihall kmg^keep - 
thi& patronage off, by pot fanAioni^g. the religious 
perfecution of the clergy on the one hand, or the . 
political violence of the judges on the other, 

Sut I will fqrjbear making any further remarks 
of ibis kind, and go into an examination of the co^* 
ftitutdonal grounds* 

[Gen. Jackson here iquoted the jd Art. i(L 
Se^. of theconftitutioQ.] 

. Here then are two tribiaiaU.. Firft^ the Supreme 
Court, the creature of the conditution, the creature 
ef the people ; the other, the inferior jurifdidions, 
the creature of t;he legiflature. And notwithftand- 
iiig the play of gentlemen upon the words sballmd. 
may\ they are in meaning eflencially different. The 
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Word, shMlf' applied to tfhts'Supretae Goi^rt) is'-Ioti > 
peraitiVe and cbittraaHdifig^- ^6ile (fee w5rd, ./;wP)^^ ap-' 
pBedtothe mfferibr^coilrtfe, is difcre^idd^) ^aiid^ 
leaves' to !he legiflattiirc^ a Volition ttfJ^a^ cir not wi» 
aft^ as'"it'fccs fit.-'- ■-• '-^ «-' ;.:.: •/ ,> :. ../ j,/.J 

'^^Again, why are the pcculfep' ahd^ek^lUfiVe poW^ ^ 
cr^ bPthe fuprenie <rourt ditftgitited in the lbl)oWing( ' 
feftion of the conftitutiori, but beca«fe .the cdiifti*aH' 
tlon cbnfidered that tribunal as abfolntely eftabliftl-^'' 
cd ;* whfieit viewed the inferior tribuiiaJs as* de^ 
pendent upon the will of the Icgiflature. And thatf' 
this^as the tafe was evident from 'the conduS oF' 
the Siq)rcme Court' on the penfion-adt^ ^hidi^ that* 
court bad fome time fiac^-declarfed unooiipftitutid'nal, ' 
and which dedaratk)n^ Be^was convmcedi =^^ not' 
have been hazarded by aji ihfcnor tribunal! ' " ' 
' But does this conclufioii reft on judicial power' 
alone? Is it no where elfe found under othei*! 
heads of conftitutional power ? Yes -fir, under thcJ 
legfflativc hea4 of. power, which is the firft grant of 
power made by the conftitutibn. For.by the 8th-> 
feftion of the ift article of the conftitution, after* 
enumerating the po^cr 6f laying taxe§, &cv it is .de- 
clared in the oth divifion thereof, *''to extend to 
conftitute tribunals inferior to the fuprcme court*'* 
Here then is a legiflative power given exprefsly to^ 
that body, without reftriftion or application to any 
other branch of the national government. Let? 
thofe lawyers who hear me decide on the conftruc- 
tion of all grants or deeds, if-two grants be. made in 



the ftfme deed, to two diffefeht poWei*s or pferfons^ 
if thb^firft docs not cxcliifivcly veft ? 

Is there a fingle ai*guttient, that caft be afligned 
to oppofe this conftrufiion of the conftitutibn ? Do 
not the obfcrvatrons of gentfemcn, who infift upon 
the permanent tenure of - tile jtidkial • office, pjace 
the creature dbove Its creator, man abe^^ his God, 

* . . » 

the model above its niecbanic ? A good mechanic, 

r • 

when he conftrufts a machine, tries, it : add if it 
docs not fucceed, he cither meiids or throws it awayl 
Is there not the fame nccellity for afling in the fame 
way with the inferidr tribunals of ' the judiciary; 
which is^ no other than the machine of thfe legifla* 
ture? • • '• ■'-' ' -' • '' "-' 

 'But, iipon the principles of gendfemeh, th^ law 
which crcJttes a judge, cannot bc^ touched. The 
moment ft is paffed, it exifts to the end' of time. 
What is the implication of this dofttine ? To altelr 
or aitiend what may greatly require alteration or 
amendment,' it is neceflary to return to. the cteator^ 
and to enquire what' this creator is. My principle 
IS, that the creator is the people themfelves ; that 
very people of the United States, whom the gen* 
tlemari from New- York had declared ourfelves to 
be the guardians of, to fave the people themfelve$ 
from* their greateft enemies j and to fave whom 
from deftroying themfelves ' he had inVoked this 
faoufe. Good God, faid Mr, Jackson^ is it poflf- 
ble that I have heard fuch a fcntiment in this body ? 
Rather Ihould I have expefted to have heard f% 

H 
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itw linckarwbkb. ib macpj of oulr oti^efi^ ba4t>een 
imprffonjed, for writings acid fpeakiogs, und jooe 
among others for wifluog that the. wadding of a gqn 
had been , lodgfcd in a^ ccrtahi. Pi'eiidenrial par t* 

Tbejgcntkman had dwelt on the inconvenient 
ces and evils of the old fyfteni^ and bad particularly 
condemned that. pait;of it, which as be temied it^ 
comeforted the judges into pcA-bc^s. But, I will ap- 
pend to the gi^^tleman, if, ili Eaglaufd/ where fo mtach 
psore bpfiiieli is done, there are more than. 1 2 ju4ge% 
and whether thc^e judges do not ride the circuit. 
Apd why ihkU our jvdge^.not ride the circuits ? 
Shall Wcihave fix judges fitting i&^r^ to dedde cafes 
!«^hicb require a knpwkdge of the laws, the morals^ 
the habits, the ftale i)f proJ>erty ofthefcvcralftatcs? 
Would not this kflkOwledge l>e much better obtained 
yny their riding the .^iroiits, and in thefiiates them-^ 
ithieis jnakmgi themfclvea acquainted with wha:tcver 
iFelates to jdiera,> Jtnd the cafes of a|)peals to come 
before riheffl,- .it has been remarked by a celebrated 
writer on: the Eogliih conftitution, that one of the 
greateft poltticai: er^s that.could befal a^peo^de, wa& 
the ckiftcnceof largitf jisdiciary bbdies^ To iNoftrate 
his ideas he hadhs&mced Jites Paifliamentsof France^ 
Jf thefpirit^ which,' kft feflio^, .gave exifteHcc tofii* 
teen new }udgeis, continued, Mrhp could fay by what 
iminbcr they .woiild be liinit^d. . Thfij nnght inde^ 
feon Jbecdiflje/ :wbat they had bc^iijkiru!ed:t0y on 
jarmjr of judg4rs.. i-* • .- •• : r. .-. '.-r. Jm 

• ' . . It- r 
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Ido'not wifli to be fevicne in my rcmarics da Ac 
conduA of the late ^dfxm&T^tiGn. I admire the 
private charaAer of Mr. Adams.. But I do believe 
the fucceffipQ of his political a&s tended UhJmatelgr 
to accumdiate in^ and attach all powera Co^ a parti* 
cular perfon or favourite family. . 

If I wifljed to bcftow, on Mr. Jefferfon' tfaisLizia& 
of patronage, v^hich I contend this horde ok dfficess 
beflows, I fhould be in favour of the bill thslt H i^ 
now movied to repeal ; bnt as a political perfon, I 
am no more for Thom;as Jcfferfim than for John 
Adams. When he afl:s according to my . opi* 
nion, right, I.wjll fuppprt him ; wheti wJrOngj op- 
pofc him ; .and i trufl a majority <xa this $,odt will 
aft in the fame way. • ^ . 

A gentleman from Maflachufetts, ha$ ailced^ if 
fuits will.gO'on diminilhing, and if themillenium is 
fo near at hand. Sir, different dt^inions arc held 
pn this fubjeft? for fome fupppfe the mill^niuni tp 
liayc arrived, long fince, and others that it may an 
rivcj aiid, others again, t^atiit ncv^r will arrive ; 
iilit: th^reis one thing c/jrtain, tb%t tbe'mortr 
C9;urt$ y^M fe?rvi5i the greajdr t^mptatio;i cht^le is for 
litigation, and more fULts»:.<i>rr,^ther evils,. v^iUfl(>vv 
fjnpm ^k?f^ lf9^ i tfclf .<?{ tw* ^ . neceijary c vjl v for 
Ifmankii^d'^ere.perfjsfftirrV^rere k.qoft fbritheir fraU- 
f}e,s and.pai^op^, |h^e .wj[?l|ldjbe.no ocqtf«3«ji: for k; 
a?J^ l?wycTfc ?g:q;;a,.ftiU,.grpftter ^yii, a^hQugh^hs 
acknqwjf dg^j^v ^ -flPSSf^ryi.cfl^*: sT^^ik^m 

courts ; and there arc here, as well as in every 



olfaeff'COiiintBy, pcrfens fo.foacl of lav and o(^ per- 
febutiol;^ that rath^. thaA not be in- courts at sd^ 
they would direft their ktwycvs, as i have been- fort 
iperLy tbld o£ aman^wihoi applied fisr ad^ioe, afld 
was ^nfoiaaed. helfad oo. ground Qf'a£)un^ to-bmug 
then a fpite a&ion. IfbeiftGLte^souvts are opci> an^ 
eompetent to^ moft of tbe^ioferiw GOiir(?<bu&ieiH and 
ft .o«iglit 10 be> dutow ji idto^ that chaandf as mii^ as 
poftble* ' • . " > . . i , . 

W9t)i re^ed t<> t]^ ul^fidnefe. of '^e addkioa&J 
judged) seated l^ dlea^of feft fej£otH i^ wa^ perhs^ps 
aqneci^fikry to add any thiiig to what had been ib ably 
oMcF>{ed by the gtmkmah ftom Kentncky, But- 1 
wis ftate, for the 'tjif^m^ihn of 'theSmaiie, that in 
the fouthern ftates of Georgia^ SduthaBdNorlft 
Carolina, a* gsound of greet litigation is ipelnoved, 
onewbich had* originated at leaft two hundred and 
fittji fuiis4 Mi}ter & Co. bad obtained a patent for 
aginnitig machine, (Opd knew where it came fmm, 
bat I believe thai neither of them invenled it,) fo as 
tamake thofe ftates tribntary to them, and ^ibroil 
diem in difpntes. .South Carolina had purcha(bd^^ 
patent fef£fty thoufand dollars, and had thereferd 
dried up this fouroc of Btigation in that ftate, 
' The recovery of Ifeitiflii debts j too, was nearij* 
over* This had been a^ftuilfulfoiiroe of KtigatioriJ 
Onr citizens had been-fiMid, and th«lr Ikte faartl 
«ardmg&o^p»6p«?rfyhadl)den feized^^ tofati^fyBrii 
f i&^ ddmaiy(k; whilA thelt V^rmer property haO'b^ 
t^ktnf froto' them by MfSfli arm*, diiiibgHlfc Wicrj'^ 

» - > • . >■ I • ir or .•*..- I e • ,• t. I . ' f 'PIT ! i 
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, . i am ftwrprifed it liSar »th'e ^My, thftt duf -JRbdlties 
anil tjte cenftirution. larcdndaitgered, from, tfee quar- 
ter frdto ivhjck it is ftow 'Otged.^ Wlien foch fctoarlcl 
had befiii Wade b^ thofe gentlemen -wifhirtidra I gc^ 
nfeFallj^^aacdon former oecafiona,- the /mftaiitaiifcoiisi 
ay was ^Qgatoft demagogues,, *ho, byiautfujly -ki- 
flftming fhe :pa0ions.of the people againft the govdm** 
pent^ tvilhed fo break down the conftitutJon. 

A^ei^ktkiaii bad tadked' about a vidoiry modi* 
tated ovdr the conftituti^n. Not by tfhe Prefidcnt, 
Not by us.. By:whom tlien. Was it meditated ? W» 
k fe^ the Hotifc'of Rcprefeatativea ? Or was it by 
ihc people thcitafelves ; that fame people. whom mb 
werfe to fave from theil- greateft enemy, themfchres ? 
Formyipart, Ibdieve in tbfc meditation of nodliidh 
y5fiory. Soonei-^ for my part, thin participate in k^ 
by voting for this rcfolutioft, if I thought If wouH 
htlvfe fuch a tfendency, I would t!ut off my hand, <Mr 
cut out my tdngue. I rcfpeft and love the confti- 
tution, and mj' great \(rijfh is, with father Paul, to 
cry out^ as refpefts it, e^io perpetua. 

Mr, Tracy, of Connefticut. Feeble as I am, 
I have thought it my duty tooflfer my fcntiments oa 
this fubjcft. . Owing to the fcverity of imEfpofitioo, 
I have n<>t been in my place, nor have I heatd any 
of the diftuffion* This cireumftance will be my 
apology, if, in the remarks I fhali make, repeti- 
tions Ihall occur, on the one hand, and apparent in* 
attention to cifguments, onthe dither. 
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Having been a membdr of this gcivernment dur- 
ing ievcral' years, and being irtipreifed with ' fhb 
difficulties attending the formation of a judiciary 
fyftcm, I think it proper to give a concife hiftory of 
Icgiflative proceedings, on this important* fubjeft. 
Permit me to fay, fir, that the firft inftiratiofl of 
fiich a fyftem, rauft be an experiiflcnt. , It is impoi^ 
fible to.afcertain, until tried^, the effe&s of a fyftem, 
cc-extenfive with the vaft territory of the United 
States, and which ought to be adapted to the diifcr- 
Mtlaws and habits of the different ftates. 

Soon after the firft law was enaded, as early as 
the year 1793, and, I believe, fooner, complaints 
were made of the fyftem of crroiit courts. The 
Union then being divided into thrct circuits, and 
two of the fix judges were obh'ged to attend each 
court, if one judge failed, all the bufinefs, of courfe, 
was 'continued to the next term. Judges complain* 
cd of the diftance they had to travel, and fuitors 
and lawyers complained of delays. In 1793, if my 
memory is correA, the law paffed allowing one judge 
to attend, with the diftrift judge in each diftrifl, with 
feme other modifications not important in the prefent 
view of thefubjeft. If, by reafon of diftance, bad- 
nefs of roads, ficknefs, or any other accident, this 
one judge failed of attendance, or if he and the 
diftrift judge differed on any point, a delay was oc- 
cafioned. 

If the fame judge attended the fame circuit at 
the next term, another delay, and fo on, till cxpe- 
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rimcnt taught us,, that fome alteration in the fyflem 
was requifite. It will be recolleiftcd, that the judges 
had to travel over this extenfive country, twice in 
each yeaxy' and to, encounter the extremes of both 
heat and cold. Of this they complained ; but this 
was not all j the lousiness was not done. 

At lieveral feflions of Congrefs, the fubjeft of the 
circuit courts was before them ; committees were 
appointed iii both houfes, and in more than one 
communication of the executive, at the commence- 
ment of feflions, a revifion of the fyftem was re- 
commended. I cannot, on memory, detail the 
exafl particulars, or order of time j but in the 
fpeccb made by the Prefident, at the opening of the 
feflion 1799, the fubjeft is ilated as follows : ** To 
give due effeft to the civil adminiftration of govern.- 
ment, and to enfure a juft execution of the Jaws, a 
revifion and amendment of the judiciary fyftem is 
indifpenfably ncceflary. In this extenfive country, 
it cannot bit happen, that numerous queftions, re-, 
fpe&ing the interpretation of the laws, and the 
rights and duties of officers and citizens, muft arifc. 
On the one hand, the laws ihould be executed j on 
the other, individuals fliould be guarded from op- 
preflion j neither of thefe objefts is fuifidently af- 
fured, under the prefent organization of the judi- 
cial department : I therefore eameftly recommend 
the fubjeft to your, ferious confidcratipn.*' AU 
though this fubjeft had. been recommended before, 
and committees, had. /:ontemplated a. revifion and 
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a!tettitlo<i of the fyftetn, 1 dp n6t remember, that a 
WIl hdd feverfeeeh wefeiited t6 either h6iife of Con- 
pe&f unfit 1799. In thit feffion, a bffl was report- 
fed finiHar iti Its features to the aQ: which paffed faft 
feAibti. it might have been aftcd upon m the 
Houfe of Reprefentatives ; of this, however, 1 am 
ttbt tonfident ; but 1 recolfefl: it Was printed, and 
the members of both Houfes had it before thcm^; 
and, at the laft feflibn, whh fome aheration^ aftd 
ameiidtncnts, 5t was euaftcd into a hw. I believe 
all parties Wiftcd for a rcviBon and amendmetit of 
the fyftem, in tefptft to circuit Courts ; the differ- 
ence of opitiion was principally this ; fome fuppoied 
an increafe of the jtidgcs of the ftipreme court, to 
ftrch a number, as would render the duties of the 
arcult pfaAicabfe for them, and provide for the 
tompfetion of bufiiicfe, would be the beft amcnd- 
tiient ; and others thought the hw, as it pafled, 
was preferabte. 

I acknowfedgc, that iu deliberating upon this 
ftibjeft, we always affumcd the pniidplc, that flie 
cftablifhment oFrourts was hnportant to proteft the 
rights of the peopfc ; we did not fear an army of 
judges, as has been hinted by the gentleman who w^ 
laft up f Mr, Jacktoi^^) In this opinion we might bo 
ririftaken, but we were honcftin our profeffiotis ; at- 
though fome bcficved that more t)f thebufiicfe of 

the United States might be confided to the ft ate 

... * 

courts ; yet, it is niot within my recoHeftion, that 
the tjtreftron was coiifidered, iii any meafurc, a party • 
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*7#9d a«d fof ^ Joeg'tkec before ti»t, Ae lri€»4p 
f^ j^s tew., ^jirl^c^ ffv^nm^Jiy ^pffc^ :l?kft wioit^r/K 

fi9i»14)B#it5 nof- did (b^y i^oQtcmpl^c an^r ehtmg^.ff 
ajiiDipiAt:9(Ui(>n. A irevifioo of ^ fyftm li^a? 1^ 
a firt^feA 0f 4clibem(iioa ;; fw Wicycd Mi «^e^ 
iHf ^Uo^fet Jq^^j ito i^ tam^ f^qpifit§ t^ per- 

^ni ;t]»e «dati^) f^e^ld jiip w Um0mm&^ m&^f^ 

fet)^ IH^g^ ftf -tb^ Aiplcsiie/CftUflt -tf) fee t^ pepf 
.W^eAqppKKfed ji< ^vo«|d \>p m if JfU tp jn^^M^^ -tfep 

stitfif btf lof fudges (ftf :thc liuprewfc tmUt ,to j | , . » 5i, 

Afft be pAvidmus ( (m tlhia M^^^ all !«ieb jiuure 
agreed ; here may be danger of an -^^ jsrnty if 
/ii(igesi^^:?s>iAit !%fM\tAzxLX^p\ for^ {ahhough in 
jGonat iBsitam^ xtiie :twd.ve judges mt /pinetimos 
•«albd 'to ;gaiire an opinion; yet no Aiao m\\\ &d 
-e^ual coOlfidence kl a tribuoaj of judgei for tbe ihu- 
lUotth of >a tourty coniUling xd mi^ny, >a8 lof <fe.vr* 
Mrom fdiire^ to jfitf c^ the good fenfe ^nd^e^apecienoeiof 
iaU nBtionsclias»decktiicd(to:be.abojcit the proper num- 
4^8rt; iand we ttKaight k conductvc to the ^qneral 
i^s/dA^ to lefbiHiiSx tribunals iin ^fuch mann«r» as ^ 
Aoany justice toithe xloor <of^evcry oian. 

In- this modifioaiion, of itbc fyften, the ;j}irildjc- 
iti0n't)f dtiie jcbrcuit /couirt has been t^tendodj^as it 
Jttifttdb j|&£!£ian ia . tlesiand, xiS m\^ .they :flarp Jto 



62 

take cognizance, and as it rcfpefts the difputcs which 
arife concerning the title of lands ; and cxclufive 
jurifdidion is given of all crimes committed Within 
fifty miles of their place of feflion. The intleiitidn 
was, to infilre a prompt execution of jufticc, and ex- 
penment alone, can teft the wifdom of the plan. 

I take it to be a found rule, adopted by all- wile 
and deliberative bodies, not to repeal an ex^ing 
law, until experiment (hall have difcovered* erroi^, 
or unlefs there is a vice fo appiitent on the. face of 
the law, as that juftice £bail require an inimediate 
deftro^bn of it. ' Has there been time to gain in- 
formation by experiment ? No man will, pretend 
this as a j unification of the repeal; for the little 
time the law has been in force, fo fsu* as I have ob- 
tained any knowledge upon* the fubjeA^ it has 
gained credit. 

Another maxim in legiflation, I think, is correft, 
not to give up a law in exifteircc, which is converfant 
about extenfive and importiant concerns of the com- 
munity, and about which there is a neceffity of en- 
ading fome law, without feeing clearly what can be 
fubilituted for it, and that the fubftitute has manifeft 
advantages* This refolutioh leads to no refolt but 
a repeal. 1 have ftated the errors of the former fyf- 
Cem of circuit courts, and if expense is an objedion 
to the prefent fyftem, as I have heard urged out of 
doors, the fame, or nearly as much, muft be incur- 
red, if we increafe the number of judges of the 
fupreme court, to efied a reform in the circuit court. 
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Why repeal this law, then, and leave us without 
any, or without any adequate to Its purpofe ? 

Is this fyftem fo very vicious, that it deferves 
iaothing but abhorrence and deftruftion ? It cofts 
us a little more than thirty thoufand dollars, and by 
it theinamber of circuit judges is increased to fifx- 
teen ; and by it likewife is contemplated reducing 
the number of fuprcine judges to five, when it can 

• • • • 

unstiiutionally be done. Is the expenfe an objed, 
when by that expenfe we extend the jurifdiftion of 
jL court over this vaftly cxtenfive growing country, 
and carry law and proteftion to every man ? This 
country \im a Angular condition ; a great traft of 
unfettled lands is peopling with rapidity, and nu- 
merous immigrations increafe our population far be- 
yond its natural increafe ; is it not of importance, 
that courts fliould be located among them, early to 
correft the reftlefs fplrit, which is frequent in new 
and fcattered fettlements ? And are not the immi- 
grations compofcd of fuch as require the prompt 
affiftance of the law, to preferve among them regu- 
larity ? Punifliment, to us, and to all good men, 
fliOHld bea ftrangework,butto prevent crimes, is the 
work of a God. I fpeak to gentlemen, who have, 
many of them, graced the judges' bench, and adorn- 
ed the profeflional robe they have worn, and am 
therefore not obliged to be particular that I may 
be underftood ; a word to the wife will be fofficient. 
A judiciary, in a national point of view, is abfolutc- 
Jy neccffary, and an cxtenfion of it to every national 
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courts, . mit Hader . obl^atioo^ xK>r aiyiCQ^hlc ^ 
f ojB^ Ixffides kaving las m^dk buikidfl al^ed Ito^ein 
1b0f ^e rei|)ei^iVc -ftale ^ as tj^ c^ accom^li&i a^ 
iespmditig it(><Hi tiKiiiab ^ ^t w -tie ^ r^ifte&CQ $ 
1^ nsqMre iMl}r ib j^ HB^iHto&ed) to 4ie <»plftfedi 
lidGsasg yotti' iiMges in vaitiac^ patlta df ^ i:ott» 
try, hy ibeffi^pnjtonilgad&ig tii^ ickwi$» wiiidk 

it J6 i«e{I kitt^a ha? 'f]ieea a ^t^&of ^reaitJi&ulr 
Ijs^t^A Stvkg thgm iiailjr opfi^rtwii^ lof iHttiAiii^ 
wi^ ^^c^l^^ aot W)dU di%^d ito Mvlcr^ftD^ j^xr$ 
^f p!t?em dkb£dcrs9 a&d laAitare^tiraty^iid few 
ttiUio^ of expei>fe« w&k:h)pectotat2^]jr faiifiog wiH fe^ 
.toe ieaft of the trnportant eVoa^ofifiiig fr<m&k;hjt 

Put ll will prpb&blybe I»i4i the courfis fame 
jsot buflnefs to €iZ)|>)of theili ^ and the docupieiils 
xtceived from . tlie ^secutive wiU be produced m 
iCvidcQcc. And it maj further be iaid^ ^ iBrefi* 
■deot has, in bis meflagb, recommended a i^pesl 
^this law» The words of the mtSkge ar(^ ^^Ibc 
judiciary fyftera of the Unit-ed States, amd effieci^l^ 
.that pc^tion of it lately ^re^kd, wiil of coaitfe pm- 
ient itfelf to the co&tem|>latio]| of Congrdfe} <aiid 
that they may be abk -to judge, of ,t^ ptoportityi 
.which the inflitution bears to the bu&ii^ it haS'lo 
rf^crform, I have caufed tb be procfsrod frooi'tiaK.fe- 
veralftateS) and nowIayrbe&rc-Gongref&.^.im re^^tO^ 
fiaitement of all the <:auf&s decided fieae .»tbe &ft 
;cffab1ifcmeat of ^e coui7t$»^a3d:Gf idhofedtt^ woie 
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depending' when additional courts and judges were 
bibiight m to their aid/' 

Is this a recommendation to repeal ? Stippefe 
for argument fake it is* Let usr look at this ^* iex- 
aS^^ ftatement. In jhc recapitulation, igth page 
of document 8, there appicjars to have been inftitut-' 
cd 8276 fmts, and pending when this court went - 
into operation, 1 539. But on further infpcffion, id 
will be found -that Maryland is entirely omitted :- 
this oraijffibn is unaccountable, fincc the meani of 
knowledge were fo near at hand. 1 19 caufcs un- 
decided in Tenncffee ; 134 in North-Carolina, anj 
331 in Virginia, arc omitted ; making in the whole 
an error of 5 or 600 caufes. Iti addition to this the 
number of fuits in New-York are not ftated- correft- ' 
ly by the ftatement of the attofney when he made 
the return, and not one is carried out as pending in 
the rccapifialation ; and (be return of Maflachufetta, , 
IS incorreS on its face ; fo that nothing more than 
conjefturecan be derived from this " exaA" ftate-^ 
menti The Prefident is ufually more cori^eft,. and' 
how this peremptory language in the meffage com- 
ports with the document, every man cdn fee for 
binftfelf. r am not difpofed to atti^ibiute intentional' 
error to any man, much Ie6 to the executive ; but- 
in point of ufc the ftatement amounts to nothing. 
We may juft a« wd! imagine without it as with it, 
bow naany fuits were pen^ng, at the inftitution of 
die new courts. 
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But I acknowledge that the number of fuits 
pending is not, in my mind, any criterion upon which 
a corrcft judgiMcnt may be formed of the utility or 
neceffity of courts ; or to fay the mod of it, it forms 
but one ground of judging, and that not a very 
cpnclufive ofle. In a country thinly fettled, it is 
frequently as important to eftabliih courts^ as in a 
more populous country ; and as this government is 
fituated, it maybe more fo; and yet the number of 
fuits will bear no proportion. Why did we cftab- 
lifli courts in our territorial government but on this 
principle ? 

A number of courts properly located will keep 
the bufinefs of any country in fuch condition as but 
few fuits will be inftitutcd; and courts, badly orga- 
nized, will difcourage fuitors, and there will be but 
few aftions returned. From the number of fuits 
alone, there can no foupd judgment be formed* 

But there is another objeftion to the repeal 
of the judiciary law, which in my mind is condu- 
five ; I mean the letter and fpirit of the conflitu- 
tion. 

In the formation of every government in which, 
the people have a (hare in its adminiftration, fpmc 
eftabliflicd and indifputable principles mjaft be adopt- 
ed. In our government, the formation of a Icgifla-. 
tive, e^xecutive, and judiciary power, is one of the 
incontrovertible principles, and that each (hould be 
independent of the other fo far as humajn friailty- 
w^ill permit^ is equally incontrovertible. Will it be 
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f^dtpi, that I fbwMc qmte ^'a^ffi Tit Jjbhxis, 
Jtf QttCf^uiieSi W4 a hoft pf.clfilB^tary ymtm to 

pf of^iqi^ upon tW$ fub}b£^. Whpq we look fefto 
our cpp$j^tui;ipa of govcrameijf 5 w« ib^^H firtcJ Jn 
.Cv^J: p%rt of U> a c^ofe afi4 wdeyiat^g ^tlpmiw tjo 
J^ pii!i^9^' Our p^rticul9dr form 19 fipgidaf m 
it« rc<}tfir«m€ot$, thari firil force, aad op^rfitloti be 
giyeQ ;to tlus ^U important principle*. Our powet s 
.s^re Iwoi^e^i Q^^uy .ad» of fovereigqty ^re prohibited 
.flp lh0 nai^ip^l government) an^ retained by tlie 
l^es, and inany reftraints are impofed upon ftate 
.fcVereigaty. Jf eitjier, \)y apci^?nt or <^(igH> feoujd 
.ftsgeed its ppwers, tbere is the utrooft npceffity tfe^t 
.£)}Qe ti^aeJy checks, equal to every exigency, Ihouid 
•te iiiterpofed, . Xhe judiciary is eftablifhed by the 
coijftitiiidon for that valustble purpofe. 

In the Britifll government the legiQature is om- 
jiipptent to every legiflat^ve effe£l, and is a perpe- 
(ual conyentjon for almoft every conftimtional pur- 
ppfe. Hence it i^ eafy to difcern the different part 
.^^hich muft be. q.^tfed to the judic?ai»y in the two 
Jtii^ of goverriftieat. In England the ej^ecutiVe has 
^t\m inpft ^xteufive powers y the fword or the nijlita- 
fy Ibifce J the right of making wary and, in effe^- 1^ 
coi^^naand pf all the wealth of the nation, \$rith an 
tyj^uaJifled veto to dvcry tegiflative aA, It is, there- 
fere^ rational for that Nation to pt-eferve thdr judicia- 
ry coft^lctely indepeadent of their fovereigih Ini 

K 
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cthe United States thecantioti mult be applied to the 
exRUng danger ; thejudiciaiy are to be a check on 
the executive^ but moft emphatically to thelegiilar 
ture of the union, and thofe of the feveral dates. 
What fecurity is there to an individual, if the legif- 
lature of the union, or any particular ftate, ibould 
pafs a law making any of his franfadions crkninal^ 
which took place anterior to the date of the law i 
None in this world, but by an appeal to the judicia- 
ry of the United States, where he will obtain a de- 
cifion that the law itfclf is unconftitutional and void, 
or by a. refort to revolutionary principles, and exci- 
ting a civil war. With a view to thofe principle^ 
and knowing that the framers of our conflitution 
-were fully poffcffed of them, let us examine the in- 
'ftrument itfelf. Article 3d, fed. ift* '' The judi- 
cial power of the United States ihall beveftcd in 
one fupfeme court, and in fuch inferior courts as the 
Congrefs may, from time to time, ordain and eftab- 
Jiih. The judges, both of the fupreme and inferior 
courts, ihall hold their offices during good beha* 
'viour; and (hall, at fl;ated times, receive for their 
fervices, a compenfation which (hall not be diminiAh 
ed during their continuance in office." Are there 
woihIs in the Engliffi language more explicit ? Is 
there any condition annexed to the judge's tenure of 
office, other than good behaviour ? Of whom (hall 
your judges be independent ? We are led to an er- 
roneous decifion on this, as well as qaany other go- 
vernmental fubjeds, by conftantly recurring to 
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Gi'csLt-Britain. That thdr courts fhould be ind^ 
pendent of their fovereign is an important objeft y 
he is the fountain of honour and power^ and can do 
no wrong. Our Prefident> at lead for feveral y6ijr» 
pafty has been confidcred the fountain of di{hont9UP 
and weakncfs, and if there was any maxito' upbm 
the fubje£t, it was that he could do no right. Of 
courfe the great objed: of the independence of the 
judiciary mufl: here have reference not only to our 
executive, but our legiflature. The legtflature^ 
with us, is the fountain of power. No perfon will 
fay that the judges of the fupreme court can be re- 
moved, unlefs by impeachment and conviAion 6f 
mifbefaaviour. But the judges of the inferior courts, 
as foon as ordained and eftabliihed, are placed upon 
precifely the fame grounds of independence with 
the judges of the fupreme court. Congrefs may 
take their own time to ordain and eftabliih, but the 
inftant that is done, all the rights of independence 
attach to them. 

If this reafoning.is corre£t, can you repeal a law 
eftablifhing an inferior court, under the conftittt-* 
tidn ? Will it be faid, that although 'ybu cannot re* 
move the judge from office, yet you can rcrooyfl 
his offiicc from him ? Is murder prohibited, andirtay 
you fhut a man up; and deprive himt>f fuftcoanicci 
tiB he dies, and this not be denomitt&ft^ Aiurd^ri? 
The danger in otur jgoverntacnt is,: ni^ alwstys will 
be, thittltci kgiflative body ^Hltbec<^ieSi^^i^9^ 
pcrbapi^ linotentionaUy break <lQWO.l3i6iia»ki3%^ 
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of oar codftitutioii. It ik incidental to 'man j and a^ 
part o£ oor impcr&Aions, to lulicve,' tliat power 
may. be isSdj lodged in oor hands. We faavte the 
vealdi of the nation ktcQimnaiid, and kre inwfted 
xmh alnioft irreilftible ftrdngdi ; the jtidiGiiLi^ tit9 
nettlier force nor w^sAth to prbitoa itfelf. That W 
can with piiofiKiety modify darjudiciai^ fyfteni) fb 
&ac we always leave the judges independent, i^ a^ 
corred ^nd reafonalde pofitioa ; but if we can, ^f 
¥6pealibg a law, remove them^ tfaejr are in Ae woxft 
ftate of dependence. 

I have exhaufted n^yfehV and I ^ar, the pstience 
of the Senate^ and i^egret, exseedingljr, that xhy m«c 
<JifpofttiDn prevented me from a better pvq>araiioft 
npqn this impoctant ^aeftiionv ' i have> attemptod 
to fliow, that the eftabliiliment of a jndiebny fyften^ 
far this cp.untry, i3, and mnft beattendad with diffl^ 
odties, and that the : legidbtnre . have talien. fix^ 
meaiur^S: as, to a m^ority o£ them, appisared fmoSk 
reafonable, after much attention to.tfae ibh^eB^ta 
cure the cvih of the old:fyfteai, by tfacfiEfafltitiition 
of a new ferftcnL 

And let it be remaiiked, 'th^t'theUtw^'now tindrai 
Qonfida-ation, akhoogl?: il)' modified obr'cotarts, Ja 
ik»i^]y gi^ardied aga^nii: a vkdlitfon of :tfae pvimciplcd 
I havs& fe^re coritendcd:fiir. Th?jfiiprcme«6urt!;ip 
to Gonfift <si but- five'jud^cfj' after, thenqitt Vacdikif 
jDbail happeiiy anditbe diftri«> jii^» bf : fitaindfefc 
»A Ke»tA«£ky:aia^:dffim with ^'tipjMi^1fc^^'$6 
'pe]^m.ihe.^)a!uti^^f;tf»^^ ii»iRh ^UtjbA^ 



n 

is well knawn, they pcrforflied? ever fince tbe cttftriA 
cdtitts were cftablMhed ; aiKi, in the claufe ' wbkk 
iteredfes- tMr falaries, tbe^are ftyled the dUlriA 
^dges ; and all the aheraiikiii, made in theii^ ck^ 
etiiiiftances, is, an increafe of duty, and of fykiff. 
I htive bctempted to ihew the primary ncctAcft^ 
]!«nd^itig the ijudiciaty of this confedensited gt^rfiv 
meat, completely hndepende&t, not oilly of theexe^ 
ctitlTe, hvttj efpecially fo, of the leg^atuire. 

And, by adverting to the «rard$ of ^tke ioftm^ 
iflent itfelf, I have attempted to ihbwj that the jqiK^ 
ciary are fecured, fo far as words can do it, j^ wi^tt 
ft6m a cJrctaJtous removal, by repeating the law con- 
ftituting the cdurt of which they are jtldges^ ais l^ 
ajay direft removal. .  -* 

I am ftrongly imprefled with thctnagnkude of 
this ftbjeft. Perhaps the whims of a Ock 'naaU's^ 
fiincy have too much pc^effednje, to view it cdi-Rcd* 
ly* But, fir, I ap^ehend the repeal rfthwla# u4tf 
fi^Volve ill it the totcbl d^eft^u^ioi^ of out c^rMuHiidti* 
It is fupported by thr-ee iadepeBctent piHai's f. dM 
kgiflacive^ executive, and jndieiary ; and^ if ady rude 
hand ihould pluck either of them away^ t^he bifKUd^ 
&1 fabric' muftmm&te ifiso ruins. 

r 

The judiciary is the center pfflar, atid a ftipporl: 

to eacfr, by checking both. Ga the one fide h the 
ferord,'a)nd',, on the otheii, rfic wealth of t&e'ftw^ion i, 

atidt ic h^s^qo inherent clpadty tddbfe^d 'itfeiJ^* 

Thefe very circumftttites^ Ufiit^V ^ay protttk'e an 

attack, and whichever power prevails fo far as to 
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teft in iticlf dircftly, or indircftlyi the power of the 
judkiarj by rendering it dependent j it is the pre- 
cife definition of tyranny, and muft produce its 
cffefts. The Goths and Vandak deftroycd not only 
the goyemment of Rome, but the city itfelf ; they 
were favages, and felt the lofs of neither j but if it 
be poflibie there can be an intention, like the fon of 
Manoah, with his ftrength, without his godlineis, 
to tumble ibis fabric to the earthy let it be remem- 
bered it will cruih, in oine undiftinguiflied ruin, its 
perpetrators, with thofe whom they may call their 
political enemies* 

I mofl: eamefUy entreat gentlemen to paufe 
and confider ; I apprehend the repeal of this aft 
will be the hand writing on the wall, ftamping 
Mene Tekel upon all we hold dear and valuable in 
pur conftitution. Let not^ the imputation of ii^abi- 
lity, -which is caft upon all popular bodies, be veri- 
^d by us ; hi adopting hy/s to day, and repealing 
them . to-morrow, for no reafon, but that we have 
the power, and will exercife it. 

This conftitution is an invaluable inheritance. If 

we make inroads u^nit and deftroy it, no matter 

with what intentions,*'itcannot be replaced, .we ihall 
never have another. . ' 

The Senate adjourned, after Mr. Tracy, had 

<:onciuded his fpeech^ to the next day ( Wednefday 

the thirteenth) when the debate was opened by Mr* 

Mason of Virginia^ as follows : 
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I feel fomc degree of cmbarraffmcnt in offering 
myfentiments on a fubje^lfo fully, and fo ably difcuf- 
ied. I believe that the ground taken by my friend 
from Kentucky, has not been fhaken by any argu- 
ments urged in oppofition to the refolution on the 
table. Yet as fome obfervations have been made 
calculated to excite fenfibility not here, but abroad ; 
as they appear to have been made with a view to 
that end ; and as an alarm has been attempt- 
ed to b^ excited on conftitutional ground, I think 
the obfervations ought not to go unnoticed. 

I agree with gentlemen, that it is important in 
a well regulated government that thejudicial depaf't*- 
mcntihould be independent. But I have never 
been among thofe who have carried this idea to the 
extent, which feems at this day to be falhionable . 
Though of opinion that each department ought to 
difcharge its proper duties free from the fear of the 
others, yet I have never believed that they ought to 
te independent of the nation itfelf. Much lefs have 
i believed it proper, or that our conftitution autho- 
rizes our courts of juftice, to control the other de- 
partments of the government. 

All the diepartments of a popular govermnent 
muft. depend on popular opinion. None can exift 
without the affeftions of the people, and if either 
be placed in fuch a fituation as to be. independent of 
the nation, it will foon lofe that affedion, which i« 
^flential to hs durable exiftence. 
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Wkbput, howevetj . going into an efliqWify of 

wb^C kibdiof brganis^ition is meft fit fi^r our tlito- 

iials, vtjbhptit enqufa-ing into this:fitfic6 ofmakiog 

ibc judges ibdependeot for Kfe, I <^ ^iUoig to eil- 
^ler into a coofiderajtign^ not of wb4t oug^t to be, 

.^mt o^ wh^t is, For> wlKUever may fee my opiaion 
of this CQ^Aitutlo^ I axn to rcfpc& it a$. tlfc cbac^ 
vp)4^ ^h^h we are a£einhled. 

Ty Ij^en I yiew the proviilons of the copi^U^i^ 
(^ t^is fu^eft, I observe a clear diftin^io^ between 
the fup.fe^e court, and other courts. I am feniible, 
rihu when ^^ confie to make verbal criUcifms^ any 
gfg^lemfan, of a fportive imagination^ may amufe (H^' 
f^tmi^^ky^ pl^y upon words. But this is not th^ 
Vf?y to gpl r|^ of a genuine conilru^tion of the coa^ 
.ftimtiotu W^lj regard tq the inftitution of the fi»- 
:pr^me ^(^ti the words are imperative ; while with 
r^g^pdr to' inferior tribunals, they are di&retionajry. 
, Th<i firft Jba/l ; the laft may be eftabliflied. And, 
ftyrely, w^ are* to infer from the wife i^ges that form- 
,^ thai co^ftitution, that nothing was ib'troduced 
.^o it in vain; , In conftruing it, we ought tjo give 
due weight, not only to fentences, but to wordsy and 
eviea- to every point and comma. Whep, thei^eforc, 
the conftitjUtdoli, uiing this language, fays a fopreme 
court y5&^/ be ^abliftied^ are we not juftified in con- 
sidering it as of cdnftitutional creation ; and, on the 
Other t^and, from the language applied to iqferiof 
courts, are we not equally juftified in cotifidcring 
their eftabliihment as depwident upon the legifla- 
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tttrc, ^vho may^ from time to time, ordain them, as 
the pubHc good requires. Can any other meaning 
be applied to the words ** from time to time ?/*. 
And ncfthing can be more important on this fubjeft 
than that the legiflature . (hould have power from 
time to time, to create, to annul, or to modify the 
courts, as the public good may require — not mere- 
ly to-day, but forever ; .and whenever a change of 
drcumftances may fuggeft the propriety of a diiFcr- 
ent organization. On this point, there is great force 
in the remark of the gentleman from Georgia, that 
among the enumerated powers given, to Congrefs, 
while there is no mention made of the fupreme 
court, the power of eftablilhing inferior courts is 
cxprefsly given. Why this difference, but that the 
fupreme court was confidcrpd by the framers of the 
conftitution, as eftabliflied by the conftitution ; 
while they confidered the inferior courts as depen- 
dent.upon the will of the legiflature. 

We find the phrafe, from time to time^ in another 
part of the conftitution. The 3d feft. of the 2nd 
^t. fays, the Prefident fliall, from time to //>//f , give 
to the Congrefs information of the ftate of the 
Union. That is, he fhall, occafionally, as he fees fit, 
give fuch^information^ So ftiall Congrefs occafion- 
ally, as they fee fit, cftablifli, annul, or ^-egulate 
inferior courts, accordingly as the public welfare re- 
quires. 

TJie arguments of gentlemen go upon a miftaken 
principle. They cxprefs the livclieft fympathy and 
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comnnferatiQa for this potsr^ this we^k deparnne&t 
of the government* They tell us the judges havd 
a vefted right to their offices^ a right not now de« 
rived from the law, but from the conftitution ; and*' 
they affimilate their cafe to that of a {Public debt ; 
to the right of a corporation ; a turnpike company^ 
ot a toll bridge. But is not all this reafoning predi*^ - 
cated on the principle that the courts are eftablifli* 
cd, not for the public benefit, but for the cmota- 
ipent of the judges ; not to promote the intercfls of 
the people, but to further the in terefts of the judges} 
not to adminiftcr j^flice, but for their perfonal ^g^ 
grandizement. I beliete that a government ought 
to proceed upon different principles. It ought to 
eflablifh only thofe inllitutlons which the good of 
the community requires } when that good ceafes toi 
need them, they ought to be put down, and of con-* 
fequence the judges fhould hold their appointments 
fo long, and no longer, than the public yrelfare to* 
quires. 

If the arguments now urged be correft, that a 
court once eftabliihed cannot be vacated, we are 
led into the greateft abfurdities. Congrefs might 
deem it expedient to eftabiiih a court for particular 
purpofes limited as to its obje&s or duration. For 
inftancc^ the United States has taken poflef&on of 
the MifHfippi Territory, rightfully or not, I will 
not pretend to fay. This territory has been here^ 
tofore in the hands of various mafters, viz. France, 
England, Spain, and Georgia }^ and it is now poflb& 
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jGcd bf the Uiliced States. All theie goreroments 
except the United States^ made certain grants of 
laiul in the territory^ and certain fettlers fpread 
dbeir confltding patents orer the country* Tbefe 
difierent titles will open a iwide field for titration, 
Afhich wHI xcquire able tribunals to decide upon, 
fuppdfey them, Congrefs (hould eftabliOi fpecial tA^ 
lianals tocontinae for three, four, or five years, to 
Settle ithefe claims* Jii%es wcxild be appomted. 
Tiray iMuld be the judges of an inferior court. If 
-die conftnjdion of tihe conftttntion now contended 
tfor, be eftabliihed, What would tlie judges (ay, when 
the period for which they word appointed vexpir«- 
cd »? Would they not ifay we belong to imferior 
couctSi? Would they not laugh at you, when you 
idld them their term of office was out ? Would 
Ithoy not iky, fin the language of the gentleman from 
2fGw*York, though the law that creates us is tem* 
iporary, ive are in hj the tonjiitution ? Have wc 
not heard this do&rine fujqported in the memorable 
cafe of the mandamus, lately before the fupreme 
court ? Was it not there faid that though the law 
had a dght to eftablifii the office of a ju(Uce of the 
peace, yet it had not a right to abridge its duration 
to five years j that it was right in making the juf- 
tices, but tmconftitutional in limiting their periods 
afdOice.; that being a judicial o&ctt he had a 
4:ight to hold :his office during life or (what isabont 
ihetfamething) during^good behaviour, in defpiteof 
the Jaw which created him, and in thevecy aft <£ 
creation, limiting his official life to five years. 
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1 may notice another cafe, more Ivkefy to happcSF^ 
to (hew the abfurdity of this conftru^ion. ' Congrds 
have aflumed jurifdiftion over the Miflifippi Tcrri* 
tory, and have eftabliflied a court compofcd of three 
judges, which court is as much an iniierior court, as 
the circuit or diftrift courrsi : Of this jurifdiflion 
Georgia denies the validity. The contcflr is in.l 
train of fettiement. Suppofe it fhall turn out that 
the United States are convinced of the injuftice. of 
their claim, relinquifli it, and reftore the territory 
to Georgia, what becomes of the judges ? Their 
offices, their duties, are gone ! ' Yet they will tcU 
you, we are vefted with certain conflitutional rights 
6f which you cannot deprive us. It is true, the .ter- 
ritory is no longer yours. You have no jurifdic- 
tibn, and we have no power ; yet we are judges by 
the conftitution. We hold our offices during good 
behaviour, and we will behave well as long as yon 
will let us. Is not this a firange iituation ? You have 
judges in a territory over which you have no jurif- 
di&ion ; and you have officers which are perfed 
finccures, penfioners for life. Such an abfurdity I 
am fure the conftitution never meant to juftify. It 
is an abfurdity equally repugnant to the letter and the 
genius of the conftitution. 

Suppofe another cafe. Suppofe, whatltruft 
will never happen, a war ftiould take place. Sup^ 
pofe that a part of the United States fliould be con- 
quered, and that we fliould be compelled to cede it to 
a foreign nation. In this diftri£t, your jurifdidion is 
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gcme. ; your power i$ gon^ ; the office of a judge 
Js dcftroyed, and yet theofficer holds his appoint- 
ment for life ; This caC may be confidered as in- 
applicable to the Unitel States. It may be faid, 
that we have no right tf cede a ftatc, or a part of a 
ftate* But I believe a different fentimenc has 
been entertained, and lerhaps in this houfe. 

But fuppofe this <rent to occur in relation to 
^ territory not attachedto a (late. Suppofe the go- 
vernment ihould fndit necefiary to eftablifh an in- 
ferior court in an iilaid of Lake Superior : Sup* 
^ofc it ihould be te fortune of war to placc.in the 
•pofTeffion of the eieny, one of the ftates ; and the 
queftion (hall be, wil you give up this territory in 
♦the frozen regioiB of the lakes, or fuffer the ftate to 
remain in the pflfefion of the enemy, you being 
unable to take :t fnm him ? If you give up the 
territory, your courtis annihilated, yet the judges 
claim a tenure in tlieir offices, for life ; and this 
in a country that no longer belongs to you — Does 
not fuch a refult Itikc every mind as abfurd ? 
Is it not apparent, that whatever claim fuch men, 
might have upon the jenerofity of the government, 
they can have no clain to offices that do not exift. 
Nay, further, it migh upon the conftruftion now 
contended for, be iniiled, that the coniUtution for- 
bids you to make a peace upon thofe terms ; that 
by ceding an inconiidtrable territory, which you did 
not want, to iccurc a whole ftate, you would abo- 
}i(h the office of a judge^ which the legiilature had 
there ereded ; that this would be an exprefs viola- 
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lion of yborconftitxitioi^ and, thereforci 3FOU5 mufl: 
leave a whole ftate in tie poiTeifion of tbe enemf , 
«&lcfs this judge, would g»e yaa leave to in^fae terms 
by reiigning his office. 

I believe^ £r, that toe honld laot di&r m^oh) tf 
we oonete a proper uikdeftandiag of the true prin- 
ciple on whkh this quefttot depends. If we eftab- 
iHb the principle^ Dhat fronthe tiature atid cITence 
<f£ public inftiUitioBSy they feire xsmic lor the g^kxi 
<f the people, and iltn ibrthal 4f thi^ individual 
who adminifiers them, we UaSi cxpeifie&ce no difi- 
ctdty. Gendemen, in ipeakng ^f a judge^ had e$&- 
phaticalljr calkd it his office. .Bit, it is not Hi ^- 
£ce, but the office of the peiple. He is only tbe 
peribn appointed ±0 perform vertan fervices reqiw* 
cd by the public good,' and vben thofe fervices arc 
no longer neceflary for that jublic good, his duties 
are at ^n end, hSs fervices nujr be di^nfed wkfa, 
-and he ought to retire to pri^e life. 

The ^fe had been aiGmilaed to a bridge. But he 
who builds a bridge ;does a piblic good, thaiien tides 
Jiim to a growing renumeratba forever. But here 

« 

the good is temporary. Th: truth is, the judge is 
moTc like tho ^an who colh&s the loU, and who 
receives the promifeof an amualpayjuent, as Jong 
^s he difcharges his duties £iithfully. But a flood 
^om^5 and ^eeps away the bridge.; will the itoll 
'gatherer/ like ihe jbdg^, cbn^d, that though the 
bridge is gotlie, and the aii)W3ief coined, thatlieibaU, 
Qotwiihftandhigy ^receive b» compenfatioii far Ufd, 
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though he cannot continue thofc fcnriccs for which; 
his annual ftipend v^as to be the compenfation and 
reward. 

But it would fcem^ that the argument urged 
on this occafion, and the saicral courfc of cur legit- 
lation had been grounded uorc on the convenience . 
and emoluments of thofe apDointed to oflSce, than 
on grounds of puWfc utility. Xirft, we appointed fix 
judges of 'the fuprcme court> divided the Uni^. 
ted States into three circuits^ t\io judges to ride 
each cirduit, in which, with, the Ijiftrift judgp, tQt 
form a court. The Uw fixed the lilies, and tho 
compenfation, and gentlemen of the wft chgraflier' 
were ready to accept the places. Thefal^ries in* 
deed had been then thought high; iuil^et parti 
of the Union they were thought enormous. , JBut, a. 
little time paffed before they compJained ^f tho- 
hardihtps of thdr duties ; and the law was ai^eredi 
not fo much for public good, as for their . perijopal 
convenience. Where two judges were required .to 
hold a court, one was now declared fulQScienC. Thu% 
you <:ontinued their full falaries, while you lopf^ 
oS half thctr duties*. Shortly after^ you aligned 
them, under theprafion law, inconiiderable duties;; 
aend they refiafcd to perform them. Thus, while 
tjliey ihewed tbemfdves ready to abate of their dm 
ties, they adhered to their falaries. Next came tho 
law of iaft feffion, which takes away all their duties* 
It leaves them fimply a court of aippeals. And what 
have they got to do ;? T© try i o fuits i fw fijdi. if 
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the number now on their docket, as appears from a 
certificate juft pot into ray handr ; and the average 
number on their docket amoi>its to from 8 to lo. 
Thus, for the trial of the imnenfe number of 8 or 
lo fuits, you have fix judjtfs, ohewith'a falary of 
4,000, and 5 others withfalarics of 3,500 ddhrs 
each. 

I fear, that if you tike away from thefe judges, 
that which they ouglt oflScially to do, they wHl be 
induced from the van t of employment, to do that 
which they ough' not to do ; and if they have no 
good to do, th^ may do mifchief. They may be 
induced, perhaps, to fet about that work gentlemen 
feem fo fondof . They may, as gentlemen have told 
us, hold tie conftitution in one hand, and the law 
in the otfcr, and fay to' the departments of the go- 
vernment ; fofar (hall you go, and no farther. This 
independence of the judiciary, fo much defired, will, 
I fear, fir, if encouraged, or tolerated, foon become 
ibmething like fupremacy. They will, indeed, form 
the main pillar of this goodly fabric ; they will 
ibon become the only remaining pillar, and they 
will prcfcntly become fo ftrong, as to d-ufli and ab- 
fbrb all the others into their folid mafs. 

We have been told, that no (late in the Union 
has prefumed to touch the judiciary eftabliihmenty 
excepting the ftate of Maryland. I will not anfwer 
for others ; but with refpeft to Virginia, I will an- 
fwer has that flie, to uched it. Her conftitutional pro-» 
vifion for the independence of the judges is hearly 
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£milar to that of the Unked States^ and yet (he has 
eftabliQied, modified, and oitirely put down particu- 
lar departments of her fyftem. 

pHere Gen. Mason went into a particularifa- 
tion of the different changes the judiciary fyftcra of 
Virginia had undergone*^ 

After the particularifatiofi, Gen. Mason pro- 
ceeded : — 

And yet our judges, who are extremely tenaci* 
ous of their rights, did not complain. They 
thought, as I think, that they ftiould not be remov- 
ed from their offices that others might be placed in 
them, and that, while they did continue in . office> 
their falaries fhould be prefcrved to them. . And I 
believe the whole of our conftitutionil provifion 
amounts to this : that, unlike other officers appoint 
^d by the Prefident, they • fhall not be removed by 
him ; that their falaries ihall not be dimini&ed by 
the legiflature ; and that, while the Icgiflature may 
continue any particular judicial eflablifliment under 
which a judge is appointed, he ihail hold that ap- 
pointment- in defiance of both the other departments 
of government. A judge may fay, I am iiot to be 
turned out of office by the Prefident on the one 
hand, or ftarved by the legiflature on the othen 
He may fay to the legiflature, or the Prefident, and 
to both of them combined, you fliall flot turn me 
out of this office as long as it exifts, to gratify your 
enmity to me, or your favouritifm to another per- 

• M :. . \ . 
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(ofL ; A>ilong a$ t^ : mterefl: and coaTeDienoe x£ die 
people -rcsquire thifs :ii]AitutioD^ they are entitled to 
my fervices, they fhall^iavethem, and I iriii be'paU 
for th^9. to the utmoft farthing, in jpite of yoor 
jdifpleiirure or caprice. . 

Notwithftanding the remarks of gentlemen, I 
amiqctiped to think thiafe ideas of the extreme in- 
dependence of the judges, and the limited powers of 
the legiflature, are not very old, but that they are 
of inodem origin, and. have grown .up fince the bSt 
ieifion of Co&grefs. For, in t^e la^ paiTed bA fc$- 
fion, that very law which* it is now propo&d to 
repeal, k to be found' a practical expojGbtion in direft 
hoftiKty with the principle now contended for, 
which does not betray that facred regard for ithfc 
.office of a judge, that -is, on this occafion, profefied : 
in that very law will be ibund a claafe which alio* 
liihes two diftrift courts. The 24th feAion fays, 
cxprelsly,' " The diftrift courts of Kentucky and 
Tenneflfee fhall be, and hereby are, aboii(hcd." Witt 
gentlemen tellthis houfe how this raprds proviiion 
came imp the a£t of the laft feffion ; and will they 
fay^ that though they voted for this law, yet no 
.jpower exifts in the legiflature to abolifh a court ? It 
is true, that it has been faid, that though* you put 
down t^b diftridl courts, you promoted the. officers 
by increafing their falaries, and making them judges 
of the drcuit courts, j but the hSt is, you have sfbo- 
lifhed their offices ; they are judges no longer of 
the dillrid$ of Kentucky and Tenneifee } and they 
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zf€f to every purpofe, whatever isa^ be tbcjiy nsimc, 
in reality, circuit judges. Though you have not 
Icffened their lalaries, ypu have deprived them of 
their offices. However^ therefore, gentlemen may 
calculate as to t\ic benefit, or injury, done thefe two 
jiiK]gei»5 the j^rinciple is.aot aflfefted by ainy refnk— » 
theiif offices are gone. 

^ It is wt enough to fey, that though you deftroy-: 
cd their, o^eej, you offered them .0tli^$ ^ith 
highiSf ialajfie^. You took away from ^em, im 
Q^{xFefs 4$rnis, their offices^ by aboHfhing'.the office^* - 
You had ftripped them' of th^ir offices, you had' 

robbed them of th^ir wst^d rights and then, tb 
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make friends, offisred them, a compenfatian i but- 
whether the compenfation thus offered for the de- 
privation they had fuffered, was really equivalent 
io their lofs, is a metre matter of calculation, and 
doed aot affed the . conflitutionat principie. It is 
pro|>eF, however,, to obferve, that they were no pari- 
ties to the propofed compromife, apd that, indeed, 
they had no choice left them. Thfey Wete obliged 
to .accept of what you offered them, or have no- 
tbidg« Ifthfeydld not agr^c to become judges ot 
^he^newly organized circuit courts^ they could not 
i?enmifl jiidgca f>f the diftriA courts, for thefe courtt 
wprc, abfoluteSy and ct^tiplctely aboliflmJ. 

Wete I, Mr. Pmiident, jt0, make a ca^cif latlon oft 
the c^parative incrp^fe. of duties and additional 
falafy,:|fli the cafe of ope of thofe gefitlpteen ( Ji^dgC; 
Inf^^i of^ J^Qdcy) I 'fliouM ha^^ no .hefit«|tioQ ttf 
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fay, that the bargain, whkh has been tuade without 
hh confcnt, and without his bein^ a pafty to it, is 
a very bad- one for hiin. Knowing, too, his parti- 
cular fittiation, I am pcrfuaded, that if the law had 
kft him any eleflion between his former and new 
fituation, he would hare preferred remaining 
where he was ; and, without amoment's hefitation, 
he would have rejdfted yoyr proffered promoticHi, 



as it is called. This gentleman reiides within' a few 
ifoilcs of Frankfort, where, as diftrift judge of Ken- 
tucky, he held his court. Attached to domeftic 
life, and enjoying all its felicities, engaged in, and 
pleafed with, agricultural purfuit«, he was never . 
under the neceffity, even during the feffions of 
the courts, to fleep out of his own bed one night, 
or to be feparated a fiiigle day from his family. He 
could, ev^ry morning, give direftions for the ma- 
nagement of his farm, and return, early enough in 
the evening, to fee whether his orders were cpce- 
cuted. 

How is he fituated under the change wfeich has 
been forced upon him ? Inft^ad of attending ^ne- 
court, almoft at his door, your late law requires 
him to attend four — the neareft at Baifdftown, 
fifty or fixty miles from home. You oblige . him to 
travel, through dreary and inbo(pitable regions, to 
the North Weftern Temtory, foaiething fliort of 
an hundred miles ; and much grdater diflt^Dces to. 
and through,' ftill worfe 'countries, Knos^vitte,. and 
Naftivllle, in TemieiiGc. ' In^diog from one'lo ifce 



other of thofe laft mentioned places, he will have to 
pafs through the country of the Cherokee Indians, 
nearly one hundred miles over the Cumberland 
mountiiins, where he will be expofed to every in* 
clemency of the weather, without a ihelter to retire 
to, for there is not a houfe, or abut, in the whole 
journey ;• a joum^y^ in. which all travellers arc 
obliged, at all times, and of unavoidaUe necdSity, 
to fleep one night at lead, and from the h\l of rains, 
and rife of water courfes, often many nights^ with* 
out a robf to cover them from the beating of the 
ftorm ; and, -moreover, where they arc Ifablc, at 
every ftcp, to be robbed by the Indians, as Lmyfclf 
experienced paffing through that wildernefs. Can 
it be fuppofed, that the five hundred dollars, added 
to the falary of Judge Innes, ihould, by a perfoa 
lituated as he was, be deemed a fufficient compenfa* 
tion for the additional duties, the toils, the dcUigers, 
and the deprivations, to which that law fubjeSed 
him. In continuing to ferve his country, I am fure 
he muft have-been influenced more by a fenfe of duty 
than a regard to private intereft ; or a belief, that 
the change- was, in any refpeft,. advafttiigeous to 
him. ' / 

' By the 7thfeftion, bf the law of the laft fcffion,' 
which transforms the' dlftrlft into circuit courts, 
which toelts *d6wn the judges and' recoins* thcitf , it 
h enaflidd,' That there- Ihalhbe a- circuit court,' com-' 
^fedof^eiieWcirfcttit'judge and tWo bid' diftrift 
jtiii^d,' tb^tie calfed the' llith dituit. Hi^b'yoti ^^ 
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ced at the lad fdlion. What temper accompanied 
the prpgrcfs of the bill, in the other houfe, I know 
not, or, if I did know, woukl it be proper for me 
here to fay. But, with refpeft to the aft§ of this 
body, I am not of opinion, that they added any dig- 
nity to our common courfe of procedure. . The bill 
was referred to a committee, who, tht)ugh it was 
very long, reported it without any amendment 
Various amendments were offered, fome of which 
were admitted to be proper. But they were not 
received. One, indeed, propofcd by a member 
from Connefticut, who was chairman of the com- 
mittee, and was then hpftile to the plan, did pafs, 
in the early ftages of the bill ; . but, on the third 
reading, it was expunged, All amendments , pro- 
pofed by the minority^ were uniformly rejefted, by 
a ftcady, inflexible, and undeviating majority. I 
confefs, that I faw no paffidn, but Icertahily did fee 
great pertinacity ; fomething like what the gentle- 
man, from Cbnnefticut, had termed a holding f art. 
No amendments were admitted ; when offered, we 
were told, No, you may get them introduced by a 
rider, or fupplementary bill, or in any other way 
you pleafe j but down this bill muft go ; it muft 
be crammed down yoyr throats. This was not the 
precife phrafe ; but fuch was the amount of what 
was faid. 

I will fay, that not an argument was urged in 
favour of the bill, not a word to (hew the neceffity 
or propriety of the change. Yet, we are told j that 
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there was great dignity, great folemnity, in its prd^ 
grefs and paflage ! - 

But there is fe^eching undignified in thus hafti^ 
ly repealing this law ! in thus yielding ouFfelves to 
the .fiuftuations of publte opiiiion ! So we aretold^ 
But if there be blame, on whom does it fall ? Not 
on us who refpefied the public opinion When this 
law. was paflTed, and who Ailt refpeA it» But on 
thofe, who^ In defiance of public opinion ^ pafled 
this laWy after tliat public opinion bad been deci- 
fively expreffed. The revolution in public opiaioa 
had taken place before the introdudlion of this pro^ 
jed ; the people of the United States had determiii<< 
ed to commit their affair^ to new agents ; already 
had the confidence of the people been transferred 
from their then rulers, into other hands. After 
this expofitbn of the national will^ and this new 
depofit of the national confidence^ the gentlemen 
fhould have left untouched, this important and deli- 
cate fubjeft i a fubjeft on which the people cduld 
not be reconciled to their views, even in the flood- 
tide of their power and influence ; they fhcmld 
have forborne, till agents, better acquainted with 
the national will, becaufe more recetitly conftitutcd 
its organs, had come into the government. This 
would have been more dignified than to feize the 
critical moment, when power was pafling from 
them, to pafs fuch a law as this. If there is crror^ 
it is our duty to correft it ; and the troth was, iu> 
law was ever more execrated by the pubUc. 

N 
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Let It not be faid, poftponetke repeal till the 
next feiSon. No. Let us reftore thofe gentlemen 
to private life, who have accepted appoiiltmeiits un- 
. der this law. This will be doing them greater juf- 
/tice, than-by keeping them in ofSce another yelr, 
. till the profeifioflal bufinefs, which once atfiached 'to 
, them* h gode' into; other channels. 

[Mr, Ma^on went into an examination of the 
' dumber of fuits depending at the time the law was 
ipafied, and particularly the number brought within 
the twelve months preceding its paffage, from the 
. fewnefs of whichyand their being' in aftate of dimi- 
. nution, rather thap increafe, he inferred the inutili- 
ty of the additional judges.] 

He continued : If, on this review, we find the 
number of fuits decreafing, inftead of Increafing ; 
if the courts, then eflablifhed, were found competent 
to the prompt and faithful difcharge of all the duties 
devolved upon them, the law was unneceiTaFy ; and 
if neceflary, the additional expenfe incurred by it-was 
. unneceflary, and all unnecefiary expenfe fhouldbefav- 
ed. It is true, that 50,000 dollars, divided among^die 
. ipeople of the United States, amounted to but one cent 
a man ; but the principle was fliil the fame. It has 
been yery fafliionable, of late, tq juftify every un- 
neceffary expenfe by ftati^g each item* by itfelf, and 
dividing it among the whole people. In this way 
every expenfe is held forth as of little confequence. 
jGeiitlemcn fay, in this cafe, it is only one cent a 
man» In the cafe ofthemaufoleum, two hundred 
tlioufand dollars came to only four cents a man ! In 
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the dircft tax, it is only forty cents ! They talk of 
ow army, it only comes to. a few cents for. eack* 
perfon> who may fell as many cabbages to the kir 
dkrs tbemfelves, 33 t;o pay it ! So in a navy. In 
this way are the moil extravagant expen&s wattled 
dpw^ \o a mere fraf^ipA* But this kin4 of federal 
^rithm^efic I c^n n^yer accede to. It njiay fuit au 
GHp^nGiWX goyermMCftt,^ but it is 2i» imppfitiow upjon. 
th^ people. 

It has be^'n ^rged, with foffi*e foxcei by thcjgett-. 
t\9m^ fron^ New-Ypi:k a^d Connefticut, that thp 
fm^W numl>er of fui^s^ is an etic^acp of the effi;ca(:y 
yx^ ab|ili^y of our courts of ju(tice» { am "filling to 
^4mit the force of thj^ remark j but I muft apply 
ij very differently frqip thofe gentlemen. I muft ap- 
ply it to the ftate of the dockets, when this lajw 
paffed J aiid, frpm their being very few at the time, 
I mufl; infer, that the fyftem cxifting then was an 
excellent one, as it wielded the power of the law 
fo effeduajjy, that there was but lijttje neceflity for 
cpfqrqng the law againfl; delinquents. 

I'ropi the remarks, made by the gentleman 
frpm Connedlicut, it might be inferred, t^at we 
wprc about to deftroy all our courts, and that we 
)yerc^ in future, to have no cour^^. Is this the 
pafe ? J^TC we contending for breaking .down the 
wbdc jjudiciary e{lablifhment f On the contrary, 
jye barely fay, the courts you had, l^efore the paf- 
ikgfi of this law, ^ere fu£cient 5 return^ the;reforcr, 
to .tI^X9* T^ j^^9 y^hich we wi^ ^epeiaied^ im-* 
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parts no new authorities to your judges ; it clothes 
them with no additional tet-rors ; it adds not to 
their axes, or increafes not the number of their rods. 
It ^only enlarges their number, which was bbfore 
large enough. 

The ' gentleman from New- York has amufed 
himfeli: with a great deal of handfome rhetoric. But, 
J apprehend, without bearing much upon the quef-* 
tion. There is one idea, however, which hehasfeized 
"With extacy, the idea of a great ftate kneeling at 
the altar of federal power ; and he deplores that 
this fpe6lacle, the mod fublime that his imagination 
can conceive j is vanifhed forever. But, if he will 
confult thofe ftores of hiftory with which he fo 
often amufes and inftruds his audience, he will find 
{till more fplendid humiliations. He will find the 
proud monarchs of the. eaft, furrounde^ with ail 
the decorations of royalty, dragged at the chariot- 
wheel of the conqueror. In more modern times, 
he will behoki a king of England, and of France, 
one holding the ftirrup, and- the other the bridle, 
while the Pdpe mounted his horfe. If not content- 
ed with the contemiplation of thefe illuftrious degra- 
dations, he may refort to facred writ, to which he 
fo often appeals;} and, in the very book of judges, 
he will behold a famous king of Jerufakm, fur- 
rounded by three-fcore and ten dependent kings, 
picking up the crumbs from under his table ; and 
what made the humiliation more charming, all thefe 
kings h^i their thumbs andtgresit toes cut ofiv 
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But, if the gentleman from New-York ^xriflie^ 
to be gratified with a more modem idea of fove- 
reign degradation, I would refer him to the memor- 
able threat of an individual, a set'oani of the people^ 
to humble a whole fl^te, a great ftate too, in dust 
and ashes. A ftate upon her knees, before fix 
venerable judges, decorated in party-coloured robes, 
as ours formerly were, or arrayed in more folemn 
black, fuch as that they have lately aflumed, hop- 
ing, though a ftate, that it might have fome chance 
for juftice, exhibits a fpedacle of humble and de* 
graded fovereignty far ftiort of the dreadful denun- 
ciation, to which I allude ! If the gentleman feels, 
as I know many do, rapture at the idea of a ftate 
being humiliated and tumbled iiito the duft, I envy 
him not his feelings. At fuch a thought, I acknow- 
ledgcj I feel humbled. If the degradation were 
confined to kings and tyrants, to ufurpers, who had 
deftroycd the liberties of nations, I fliould not feel 
much commiferatibn ; but when applied to govern- 
ments, inftitut^ by the people for the proteftion of 
their liberties, and adminiftered only to promote 
their happinefs, I feel indignant at the idea of de- 
graded fovereignty. I Ihould feel the fame intereft 
for any ftate, large or fmall, whether it were the 
little ftate of Delaware hcrfdf, or the ftill more in- 
fignificant republic of St. Marino. 

Mr. Stone, of North Carolina. The import- 
ance of the prefent queftion, might, I prefume, 
juftify any member in delivering his fcntiments 
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ivklikHic itptihgfl But;» from the ahfe mdsmtt in 
wtttdk the fubjed has sdready beqn difcuflcd^Khonkib 
hswe been iaductd to adhere, to my ujml mxate^ 
lisice I hx^d been a member of tbis body,, and l»tw 
iig ks elucidatioO to others of gresrter ei(penciiiQ$L* 
and more talents^ haTCl been contentod witbafifienf 
vote. Mf however^ tbd ftate, whc^e kxrwA t an^ 
aiid whofe fiulbftil fenrant I wifh at all lioie) tn bo; 
&mn(iy has itifirtl&ed her members o& this ful^^ 
I wtU endeaTouTj in the plain way of which ^(»q<i I 
am ca|)able9 fo ai&gn the reaibn$ fcH* my Yoti^ 
Andi in doing this, I rather yrifh than h^pe^ that 
I may ftate any thiog worthy the co^iid^atiQA Oi 
this enlightened aiTembly. 

The argument upon this qi^eftioUi has naturfdjf 
divided into two parts^ the one pf expediency, ikn 
.^faer ol conftitutionality. If the repeal of tbit 
taw QscaAl be deemed expedient^ t|ie SeniUe wiU, 
donbtlefs, confider it their duty to repeal it, if Iqo 
conititutional ot^e^tion oppofes it -, buc if it ih^l be 
deemed unconftitutiooal to repeal it, thm no cq^H^ 
derations of expedieficy can dwd io the way of 
that folemn mftrumem, we are all fwom to fi^pr 

Before querixfg into an .exaptiutipo of the €<^ 
^diency€f>the repeal, it may he proper to i^marjc^ 
that gentlemen, who hs^ fpokcn.i|g9ioft the rqpfai^ 
vhofe talents and elpqueoce I highly admire, have 
not correfily ikted the 4}ueftion. The true quef- 
tion is, not whether we ihall deprive the people of 
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^h^ Umted Slates of aU their xrourts df ^Aice.; but 
whether we flial 1 (reftorc- to them, their f ormoricdurts ? 
-ShaU we, or 'fliftU we not, eontmue.aaespeiiment 
made, or attempted to be made, J wiH nqtiiajr., imr 
-properly, bccaufe my rcfpcft for this body, aad fer 
^myt country, forbid the imputation; but TwiU ^, 
4hit the 'length of ttmewe ,r«maini:d without this 
*lyftem, and r the repeated Ineffe£loal eittem{>ts iwde 
. to eftablifh it, prefent'ftron^ teafon3 for ioferri^;, 
-thitthereare ndt thdfe great. app^ffetttToafiins in 
-iaTOur of .it, that have been dated. .A ifyilmi, 
/fpmewfaat fimilar to the prefent, hadbemrgcAed 
.by the tegjfliture, bccaafc they preferred the foj> 
;mer fyftem. Another evidence, to the j&meptnr^ 
epoart, is, that dnriaig'the kft^feffion, when the fnb- 
je& was again reTtred, and the pnefentpltmiadope- 
^ed, an amen&nent was^ offered, to amend by - ex- 

• tendmg and * enlarging the former ^abhihment, 

[Here 'Mr. SxoNJE read the amcndmrnt propo- 
t&d, winch augmented the number of judges of : the 
'iiipreme court, and aiBgned their circuits.] 

This amendment was rejeftod, and, from the 
-vote entered on the journal of that day, it^appoars, 
'thatthbcUfferoiceof Totes againft the amendment, 
•nv^sformcd of tbofc gentlemen who were nominated 
to < appointments made vacant by the promotions 
/under the newiaw. ' Ldo not ftate this circumftance 

• es an evidence that thefe gentlemen were influen- 
ced 'by impropier motives; hut to ihcw, that the 
xnanner'in whidi the new fyftem^was iormedy was 
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not calculated to eftabliih, in the public mind, a 
' decided preference of it over the old fyftem. 

Having made tbefe remarks on the great deli^ 
heration faid to have been manifefted in the adoption 
of this plan, I hope I may be permitted to exprels 
my perfeft coincidence with the gentleman from 
ConneAicut, diat coarts are neceflary for the adrai^ 
niftration of juftice, and that, without them, onr 
hws would be a dead . letter* 

But it appears to me eff^tial to the due admi- 
niftration of jaftice, that thofe who prefide in our 
courts fhouM be welt acquainted with the laws which 
are to guide their decilions. And, I apprehend, 
dtat no way is fo much calculated to impart this 
knowledge, as a praAical acqtiaintance with them, 
by attending courts in the feveral ftates, and hear- 
ing gentlemen who are particularly acquainted with 
them, explain and difcu& them. It is, therefore, 
abfoluteiy neceflary, in my mind, that the judges of 
the fupreme court, whofe power controls all the 
other tribunals, and on whofe decifions reft the 
property, the reputation, the liberty, and the lives 
of our citizens, ihould, by riding the circuits,^ ren- 
der themfelves praftically acquainted with their;du- 
ties. It is well known, that the knowledge of the 
laws of a ftate is not to be fuddenly acquired, and it 
is reafonable toconclude, that that knowledge is moft 
correftly pofieffed by men whofe whole lives have 
been devoted to the acquifion. It is alfo perfeAIy 
well known, that the laiowMge of the modes and 
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and principles of pra&ice in the diffel'ent ftates, or 
of any (late, is mod effectually to be acquired in 
courts, where gentlenlen of ikill and experience ap<* 
ply thofe principles to ufe upon exifting points. 

This defcft, then, of the prefcnt plan, is, in my 
opinion, fo radical, that, of itfeif, it would decide^ 
with me, the queflion of expediency. 

With regard to the expenfe of this new fyftem^ 
I will fay, that it weighs as much as it is worth* 
The fingle confideration of an expenditure of thirty 
thoufand dollars, may not be deemed of much im- 
portance> when weighed with the benefits derived 
from an adminiftration of juftice over this extenfivc 
country. If this great objeft can be better effefted 
with the additionj^l expenfe, then it is proper to 
confider whether the amelioration is worth the 
price ; but if it is not better effefted, it furely can- 
not be the wifh of any gentleman to incur a ufclcfs 
expenfe. If, when this law paffed, the bufmefs, to 
the tranfaftion of which the old courts were fully 
competent, was Icffening;, then, furely, there was no 
occafion for additional tribunals. 

The more important <:onfideration involves the 
conftitutional queflion : Can we, according to that 
facrcd inftrument, repeal this Jaw, and deftroy the 
offices, created by it ? If we cannot, I hope the 
Senate will rejeft the propofition on your table. 
But if we can, as, on examination I think we may^ 
I truft the refolution will be adopted. 

O 
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The gentleman from Kentucky, neho introdaced 
this fabjejl, has fo fully and forcibly ftated that part 
of the argument, which eftabliihes that* the office 
of judge, being declared, by the conftitution, to be 
during good behaviour, muft evidently apply to ex- 
ifting offices, and . not to conteft , the power of the 
legiflature in doing away offices, that I (hall not 
touch it. 

I have taken a view of the conftitution, which,, 
though new in this argument, appears, to me, to 
be correft and conclufive. The fourth feAion, of 
the fccond article of the conftitution, declares, 
♦* That the Prefident, the Vice-Prefident, and all civil 
officers of the United States, Ihall be removed 
from oQice, on impeachment for, and conviftion of, 
treafon, bribery, or other high crimes and mifde^ 
meanors.'* 
This feftiouy being added to the article eftablilh* 
ing the executive powfer, evidently operates as a re- 
ftri£lion and curb to that power ; to prevent the 
Prefident, Vice-Prefident, or any officer in the ap- 
point of the Prefident, from remaining in office^ 
when, in the opinion of the legiflature, the public 
good requires them to be difplaced. llie pradical 
conflruftion put upon this article, in conne6tion 
with other parts of the conftitution, is, that all of- 
ficers, in the appointment of the Prefident, may be 
removed at his will ; but that thofe officers, toge< 
ther with himfclf, and Vice-Prefident, shall be rc^ 
nK)ved, upon impeachment and convidion, by the 
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kgiflature. No part of the conftitutioa exprefsly 
gives the power of. removal to the Frefident ; but 
a conftrudion has been adopted and pradlifed upoQ 
from necel&ty, giving him that power in all cafes 
ia which he is not exprefsly reftrained from the ex« 
^rcife of it. The judges afibrd an mftance, in 
which he is exprefslj reftrained from removal. It 
being declared, by the firft fedion of the third arti- 
cle of the conftitution, that the judges, both of the 
fupreme and inferior cpurts, ihall hold their offices 
during good behaviour. They dou^^tlefs ihall, (as 
jagainft the Preiident's power to retain them in of- 
fice}, in common with other officers of his fippoint-* 
ment, be removed from office by impeachment and 
convidlion j but it does not follow, that they may 
not be removed by other means. 1 hey (hall hold 
their offices during good behaviour, and they Ihall 
be removed from office upon impeachment and con- 
vI^^icHi of treafon, bribery, and other |iigb crimes 
and mifdemeanors. 

To what fource, th^a, ihall we refort, for a 
knowledge of what conflitutes this thiiig, called mifr 
behaviour in office ? The conftitutipn, furely, did 
not intend, that a ctrcumftsmce fo important as the 
tenure by which the judges hold their offices^ ihould 
be incapable of being aicertained. Tbefr mis(feba^ 
viour certainly is not an ipipeachable pffi^nce ; ftiU 
it is the ground upon which the judges are to be re- 
moved from office. The procefs of impeachment, 
therefore, cannot be the only one by whkb the 
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judges may be removed from office, under, and ac-. 
cording to the conftitution. I take it, therefore, to 
be a thing undeniable, that there refidcs fomewbere 
m the government, a power to declare what (hall 
amount to milbehavioiir in office, by the judges, 
and to remove them from office for the -fame, with* 
out impeachment. The conftitution does not pro- 
hibit their removal by the legiflature, who have 
the power to make all laws neceffary and proper for 
carrying int6 execution the powers veftcd by the 
conftitution in the government of the United States- 
But, fays the gentleman froth New- York, the judges 
are officers, inftituted by the conftitution, to fave 
the people from their greateft enemies, themfelves ; 
and, therefore, they fliould be entirely independent 
of, and beyond the control of the leglflsrture. If 
fuch was the defign of thofe wife men who framed 
and adopted the conftitution, can it be prefumed, 
they Would have provided fo ineflfeaual a barrier as 
thefe judges can readily be ftipwn to be ? It is al* 
4dwed',*oft ^llhsinds, the legiflature may modify the 
coiirts ; they may add judges, they may fix the 
times at which the courts Ihall fit, &c. Suppofe the 
legiflature to have mterefi:s diftinft from the people, 
and the judges to ftand in the way of executing 
any favourite meafure— Can any thing be more cafy 
than' for the^ kgiflature to declare, that tht courts, 
inftead of being held femi-aiahnally, or oftener, fliall 
be held only once in fix, eight, ten, or twenty 
years j or, ip order to free themfelves from the op- 
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poiition of the prefent fopreme court, to declare, 
that court ftiall hereafter he held by thirteen judg- 
es. An underftanding between the Prefident and 
the Senate, would make it prafticable, to fill the 
new offices with men of different views and opinions 
from thofe now in office. And what, in either 
cafe, would become of this boafted proteftion of 
the people, againft themfclves. I caqnat conceive 
. the conftitution intended fo feebk a barrier ; a bar- 
rier fo eafily evaded. • 

What danger is there to the people from the 
legiflature which the courts can control ? The 
means of oppreiUon neareft at hand to the legifla- 
ture, and which afford the ftrongeft temptation to 
their ufe, are, the railing extravagant and unneeef- 
fary fums of money, and the embodying large and 
ufdefs armies. Can the courts oppofe effeftual 
checks to thefe powers ? 1 prefume not. The 
conftitution permits their exercife to any extent 

within the difcretion of the legiflature. 

• • • , » 

The objeSs of courts of law, as I underftatid 
them, are, to fettle queftions of right between fuit- 
ors ; to enforce obedience to the laws, and to pro- 
teft the citizens againft the oppreflive ufe of power 
in the ejcccutite offices. Not to protefl them againft 
the legifliture j for that, I think, I have fliewn to 
be impoffible, with the powers which the legiflature 
may fafely ufe and exercife ; and becaufe the; peo- 
ple have retained, in their own hands, the power 
of controlling anddirefting the legiflature, by their 
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ixqmedi^tc and. mediate eieAions of Preildent^ Se- 
nate, and Houfe of Reprefentatives. 

It is not alone the fixteen rank and file which 
the gentleman frcmi New^Yofk has fo ludicrouily 
depifted, that I apprehend inimediate. danger from^ 
but it is the principle^ which, converts the office of 
judge into an ho^ijl^ of incurables, and declaxies, 
that an expiring, fa^^on, afto; ha^ng loft the pub- 
lic confideQ(;ey niaj-add to thole ilxteen, until they 
become 16,00^ or 16,000 ; and diat the r^f):ored 
good fehfe of the legiilature, the whole gpvf mment 
-and conditutipn^ retains no means of cafting thenar 
,<?fr, but by deflroying itfelf, apd refortiag to revoluf 
.^onary principle;s. The leg^ature may repeal uof 
jiecefiary taxes, may difband ufelefs and expenfiye 
armies,, may declare they will no longer be boun4 
by the ftipulation^ of au pp^reffive treaty ; sM^d, if 
war llipuld follow^ the conftitution Is flill f^fe. Bu^ 
|f %hc con^r^udlion^ which gentlemen cootend fpr^ 
t)^ corred, a band of drqn^, to any amount, in 
jpumber, under the denomination of jud^s, may 
prey upon the fubftance of the p^opl^, and .thi<e gOf 
vernment retains not the power to remoye (l^em, but 
by deilroying the conilitution. . / 

I befeech this enlightened aflembly ^p pauic^bcf 
fore, they adopt a confljruftion capable of producing 
fo great mifchief, andipineffedual^ the ends prjc^ 
ppfcd. 

The queftion is not now, as it would feem. frqqi 

 

ihe argumeots of geutlemen> they underftaud it to 
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be ; whether we (hall aboliih offices without com*^ 
penfating the officers for the facrifices they may 
have made. If a propofal to compenfate them 
ihall be brought forward, the legiflature will furcly 
do what honour and juftice ihall require. 

If I poiTeiTed equal powers of fpecch with the 
gentleman from ConneAicut, I might be tempted tD 
make as imprefHve an addrefs to the feelings of the 
Senate. Sure I am, I feel as deep an intereft in^ 
and folicitude for, the conflitution, as that gentle- 
man. I riew it^ with hrm^ as the bond of our 
union, and the foundation of our fafety. But it 
muft be fupported on reafonable and pradical 
grounds. My underftanding is incapable of feeing 
how the abfurdities and evils of the conftruftion, 
contended for, can be avoided. I hope, therefore, 
that the power of the legiflature, to put down, a& 
well as to build up, courts of juftice, as the public 
good may require, will be eftabliihed. 

l^ot having accuftomed ftiyfelf to deliver my fen- 
timents in this or the other branch of the legiflature^ 
I may not have comprifed them in fo fhort a compafs^ 
nor in fuch orderly fliape, as would be proper in ful> 
mitting them to this enlightened aflembly. If, how* 
ever, I have fucceedcd in ftating intelligibly the 
grounds of my conviftion, I am fatisfied. If my re- 
marks have contributed to etdcidate the fubjeA to 
others, I fliall rejoice; but if failing in this, they alfo 
are mixed with error, I truft gentlemen will fet them 
right. ^ . 
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After Mr. Stone' concluded, the Senate ad* 
journed tilkhe next day (Thurfday the fourteenth), 
when Mr. Olcott, of New-Hampftiire, opened 
the debate. v 

He faid, this fubjeft was of the moft important 
kind, and though many able arguments had been al- 
ready offered, he could not pafs it over with a iileat 
vote. 

It has been fuggefted that the aft, now propo^ 
fed to be repealed, came in on the influx of paiEon, 
and that the influx of reafon Ihbuld fweep it away* 
He did not know that this was the cafe. Some 
gentlemen contend that it was adopted with grat 
deliberation. 

He thought the reafons for a repeal of this law 
infufficient. It is not faid, that if the Conftitution. 
vefts a right to office in the judges, that we can 
affeft them. He thought the conftitution did vcft- 
the right, and he held it to be facred. 

The provifions of the conftitution appeared to 
him fo plain,, that they fcarcely admitted of illuftra- 
tioa. He who undertakes to explain the text mud 
find more explicit terms than chofe . contained in it. 
He could not find any. 

After dwelling upon the different provifions of 
the conftitution, Mr. Olcott went upon the quef- 
tion of expediency, at fome length, and concluded 
that a repeal was as inexpedient as unconftitutional. 

Mr. GocKE, of Tenneffee, followed Mr. Ox.- 
GOTT. He feid, he was forry gentlemen attempt- 
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cd to make quack doftors of them, by faying we 
may give a wound, but cannot heal it. He wifhed 
the Senate to inquire whether the law now propo- 
fed to be repealed, was conftitutional or not. If it 
was not, we Ihould aft like honeft meuj acknow- 
ledge that, we have violated the conftitution, and 
reftore it to its purity by repealing the law. Let 
qs recur to the Journals of 1799, and fee what was 
the underftanding of thcfe champions of our liber- 
ties, and whether they have not fince changed. The 
Journals would prove that the judges were to mix 
with the Icgiflature, were to be locked up in a clo- 
fet, and to declare, who was to be our executive ma- 
• giftrate. 

f Mr. Cocke, went into an examination of the 
argumeiits on th^ c<Mi{!itutional point. J 

We have been told, that the nation is to look 
up to thefe immaculate judges, to proteA their 
liberties, to proted: the people againft themfclves. 
This was novel, and what refult did it lead to ? He 
ihuddcred to think of it. Were there none of thefe 

 

judges ready to plunge their fwords in the American 
heart ; He did not think it proper to be alarmed^ 
by the terrors held out. He wiiked to know no 
man f to take things as they are. But if gentle-* 
men will attack, they muft expeA a reply. 

Mr. Cocke, then dilated upon the fcveral points 
of the difcuflion^ and concluded with the cxpreflion 
of the hope that thelegiflati^re would repeal the law» 
and that t|iey would not give way to the ideas of 

P 
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gentlemen, that the government, was made for k 

chofen few, for thejudges, to whom we arc to look 

up for every thing. 

After Mr. CocKi fat dtjwti, thdrc was a paufc, 

and the queftion wis (Jailed for. When it ''irals 

about to be put, Mr. Morris again rofe : 

Mr. Prefident, I had foftered the hope that 
fome gentleman who thinks with me, would havfc 
taken lipon himfelf the talk of replying to the ob- 
fcrvations made ydilerday, and this momm'g, in fe- 
vour of the motion oil your table. But iincc nk) 
gentleihan has gone fo fully into the fubjcft as it 
feems to require, I am compelled to requeft your 
attention. 

We were told yefterday by tlie honourable* mem- 
ber from Virginia,' that our objeftions were calcu- 
lated for the bye-ftatiders, 'and made withaHrlew to 
produce effeft upon the people at large. Iknorii^ 
not for whom this charge is intended. 1 certainly 
recolleft no fuch obfetVations. As I was perfonally 
charged with making a play upon wbrds, it tnay 
have befen intended for flie. But furely, fir, it*wHl 
be recollefted that I declined that paltry game, tefld 
declared that I confidered the verbal criticifin wllibH 
had been relied on, as irrelevant. If I can recblldft 
what I faid, from recoUefting well what I thought; 
and meant to fay, fure I^m, that I uttered nothing 
In the ftyle of an appdal to the people. I hope no 
member of this houfe has fo poor a fenfe of its 
dignity, as to make fuch an appeal. As td' myfelf, it 
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is now near thirty years fince I was called into pul> 
lie office. During that period, 1 have frequently 
teen the fervant of the people, always their friend ; 
hut at no one foment of my life, their flatterer, and 
God forbid that I ever ihould be. When t^e ho- 
npjirable gentleman confidprs the courfe we h^tve 
taken, he muft fee that tl^e obfervation he has thiis 
j>pipte<j, qin light on no objeifl. I tri^ft, tha^ it did 
npt flow from a confcioufnefs of his own intention;?, 
^^c, I hppcjj had no view of tly s fort;. If he had^ 
b^ \S:as mUjcb, very ipuch miftajceiu Had he.looked 
nfoxxn^ ^po^ thojfe, whp ^onour u« with their atten- 
.4;^ice,^ I^e M(ould haye feen that the fplendid flaflies 
xfj^bis wjt, ^xcited no appr^bs^tory finile. The coun- 
tenances pf thofe by wliora we were furrounded, 
pFe(lpBte4 a different fpe^U^e. They were impref- 
fe4 with the 4ignity of this ^pufe ; they perceived 
\^ it; th? dignity of the America,n people, and 
(^It lylth high and manl]^ fentin^ent, their own 
p^tifipation. 

Yle have Ipecn told, fir^ by the lv)nourable gen- 
(lenp^n ftovp. Virginia, that th^re is no independent 
mft; of this government. That in pojpular govern- 
jfients, ^^c force of every department, as well as the 
government itfelf, muft depend upon popjilar ppi- 
if^\oii. An^l the hon^ou]fab|e menjiber froni North* 
CaroIiHa, has informed us, that there is no check 
for t|ie oyerbearjng powers of ^hc Ifgiflature, but 
pri^Jip qpiaipn ; and he ha$ been pleale4 to notice 
^ (jpQtpent I h^4 Htterf d. A fentiment wljich ^Pt only 
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fell from my lips, but which flowed from my heart. 
It has, however, been misunderstood^ and misapplied. 
After reminding the houfe of the dangers to which 
popular governments arc expofed, from the Influ- 
ence of defigning demagogues upon popular paflion,! 
took the liberty to fay, that we^ we the Senate of the 
tJnited States, are aflfcmbled here, to fave the peo- 
ple, from their mbft dangerous enemy, to favc 
them from themfclves ; to ^ard them againft the 
t>aneful effefts of their own precipitation, their paf- 
fion, their mifguided zeal. 'Tis for thefe purpofes 
that all our conftitutional checks are devifed. If 
this be not the language of the conftitution, the 
conftitution is all nonfenfe. For why are the fena- 
tors chofen by communities, and reprcfentatives di- 
reftly by the people ? Why are the one chdfcn for 
a longer term than the other? Why give one 
branch of the legiflaturc a negative upon the a&s of 
the other ? Why give the Prefident a right to ar- 
reft the proceedings of both^ till two- thirds of each 
ihould concur ? Why all thefe multiplied precau- 
tions, unlcfs to check and control that impetuous 
fpirit, that headlong torrent of opitiion, which has 
fwept away every populate government that ever 
exifted?' 

With moft rcfpeftful attention, I heard the de- 

claration of the gentleman from Virginia, of his own 

Tentiment. " Whatever,*' faid he, ** may be my 

opinion of the conftitution, I hold myfelf bound to 

Tcfpeft it.*' He difdaincd, fir, to profefs an affec- 
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tion he did not fcd^ and I accept his candplir as a 
pledge for the performance of his duty. But he 
will admit this neceffary inference from that frank 
confefEon, that although he will ftrugglc (igainft 
his inclination) to fupport the conftitutioo, even to 
the laft moment, yet, when; m fpite of all his eflforts, 
it ihall fall, he will rejoice in its deflruAion. Far 
different are my feelings. It is poflibie^ that we are 
both prejudiced ; and that in taking the ground on . 
which we refpeftivcly ftand, pur judgments are in* 
fluenccd by the fentiments which glow in our hearts. 
I, fir, wifh to fupport this conftitution, becaufe I 
love it. And I love it, becaufe I confider it as the 
X bond of our union ; becaufe, in my foul, I believe, 
that x)n it depends our harmony, and. bur peace ; 
that without it, we fhould foon be plunged in all the 
horrors of civil war ; that this country would be 
deluged with the blood of its inhabitants ; and a 
brother's hand, be raifed againft the bofom of a 
brother. 

After thefe preliminary remarks, I hope I fhall 
be indulged, while I confider the fubjeft, in refer- 
ence to the two points which have been taken, 
the expediency and the constitutionality of the re- 
peal. 

In confidering the expediency j I hope I {hall be 
pardoned, for afking your attention to fome parts 
of the conftitution, which have not yet been dwdc 
upon, and which tend to elucidate this part of cfnr 
inquiry. I agree fully with the gentleman, that 
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recrjF kSAo^y cv«ry fcntep/cc, and cvejy ^rd of 
ihe conftitutKHi^ cmght to be deliberately ^eigbi^4 
mi examined i Qay^ I am content to gp diongyxth 
hm^ and give it^ due value aind ij^^poi^tanceg^ tQ 
<vcry Aop^ aod cown^, la tlw begfiwijuig ^e fi»i 
adedaratign cf the motlTejs vbich induced tbe 
AraericaiJ^ people tp biJ04 tbenifelvc$ by <h^ <^n)- 
pa^ And 19; ihQ forp-growwd of tl»t dcclgjcalswu 
we find thcic^cibjefti^ i^^lSi^d ; to, firm ^ moxeper- 
Jfft mian^ (a $^tak^kj^i^> ^M id mure, domstij; 
tranfuiHity. 5ut hp^w are. thefc o]>^Q^ Qffcfted ? 
The pcopk iatended t^ ^su^li^. ji^tici, Whz^ 
proviflon have they made to fuJii^ that inte^tioi^ ? 
After pointing out tbe courts, whicb fl^QuId \^ f fl:al>- 
liOied, the ^d kOuif^ of the 3d article iip^arms \^, 
*' The judicial power Ihall extend to all cafes, in 
law and equity, arifmg wder this con(litfltion» tl^e 
laws of the United States, apd treaties madpji er 
which fliall be made, under their authority ; to. aU 
cafes affefting ambaifadors, other public jniaifters 
and ponfuls ; to all cafes of admiralty aad maritime 
Juriidiftion j to controverfies to which the Unit^ 
JStates ihali be a party ; to controverfies between 
two or more ftates, between a ftatc and citizen? of 
another ftate, between citizens of different ftates, 
between citizeps of the famp flate, clain^iqg }ands 
und^ grants pf differ?n^.fta>:eS| and betwfci^ a ftatc, 
or the citizens thereof, ^nd ff^^jgqi ftates, citi^f ^s 
carfttbjeftsr 
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" In all cifcs/^eftcaJng ambaffadofs, 'lith^ -pttl>* 
lie mitiifters and confnisi and thofe in ^hich ^ ftate 
fball be a 'party, the fupiremc court (hall hafve o%t- 
nal jurifdiftion. Iti all iht other eafes bdfoi^men* 
iioircdj'thefuprcmc court fiiall iave appellate jurtt 
dlftiot, both as to law and faflt, with fuch excep- 
tibns, and under fuch -regulations as the Codgt^^ 
Ihill maktr/* 

1?hus,' then we find that ftie j udicial power,;<&i/lf 
extend to a great variety of- cafes, but that thcfur 
preme couft fliall haveonly ^ppel/afe jurifdifticm in 
all admiralty, and 'maritime caufes, in all controvcr- 
iSes between the United States and private citizens^ 
between citizens of different ftates, bdtwccti citi- 
zens of the.&me ftate, claiming lands under differ* 
ent ftates, tind between a citizen of the United 
States and' foreign ftates, citizens or'fubgcfts. The 
honourable gentleman from Kentucky, who made 
the motion on your table, has told us, that the con** 
ftitution in 'its judiciary provifions, conte-mpfcited 
only thofe cafes which could not he tried in the ftate 
courts. But he 'will, I hope, pardon me, when 1 
C'otitetfd that the conftkution did not merely eodtem^ 
ptatc, but d?dby exprcfs words, referee to the na- 
tional tribunals a right to decide, and did fecure to 
the citizeits of America, a right todcniand their dc«» 
dfion in many cafes evidently cognizable in the ftate 
courts. And what are tbefe cafes? They arc 
thofe in rcfpeft to whtdi it ii by the ccMiftitution 
prefnmed, that* the ftate cotn^tswouH 'not always 



make a cool and calm inveftigation, a fair and jufi: 
deciflon. To form ^ therefore, a more perfect union ^ 
and to insure domestic tranquillity^ the conftitution 
has fatd, there fhall be courts of the Union to try 
caufes, by the wrongfiil decifion of which the Union 
might be endangered, or domeftic tranquillity be dif- 
turbed. And what courts? Look again at the 
cafes defignatcd. The fupreme court has no origin 
ii^z/jurifdi£tion. The conftitution has faid^ that the 
judicial powers fhall be* vefted in the supreme and 
inferior coarts. It has* declared that the judicial 
powers fo vefted fliall extend to the cafes men- 
tioned, and that the fuprerae court fhall not have 
original jurifdiftion in thofe cafes. Evidently, there- 
fore, it has declared that they fhall (in the firft in- 
ftancc) be tried by inferior courts, with appeal to 
the supreme court. This, therefore, amounts to a 
declaration that the /Tj/^rwr courts j-^^a://exift. Since 
without them, the citizen is deprived of thofe rights 
for which he ftipulated, or rather thofe rights 
verbally granted, would be actually withheld ; and 
that great fecurity of our Union, that neceflfary 
guard of our tranquillity, be completely paralized, if 
not deflroyed. In declaring then, that thefe tribu- 
nals shall exist y it equally declares, that the Con- 
grefs shall ordain and eftjablifh them. I fay they 
shall } this is the evident intention, if not the ex- 
prefs words, of the conftitution. . The convention 
in framing, the American people in adopting, that 
compaft, did not, could not prefume, that the Con- 
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grcfi w6uld omit to do, what they were thus bound 
to do. They could hot pircTume, that the Icgi^atUrc 
would hefifate one moment, in eftabliflimg the or- 
gans tieceflary to carry into cffeft tHofc wholefom^, 
thofe important provifions, . . , 

The honourable member from Virginia, has giv- 
en us a hiftory of the judicial fyilem, and in tKe 
courfe of it J has told us^ that the judges of the fu- 
preme court knew, when they accepted their offices, 
the duties, they were to perform, and the falaries 
they were to receive. He thence infers, that if 
again called on, to do the fame duties, they haveuo 
right to complain. Agreed. But that is not the 
queftion between us. Admitting that they have 
made a hard hlargain, and that we may hold them 
to a ftrift performance, is it wife -to exa£V their com- 
pliance to the injury of our conftituents ? * We are 
urged to go back to the old fyftem ; but letusfiril 
examine the effefts of that fyflem. The judges of 
the fuprcme court rode the circuits, and two of them 
with' the affiftance of a diftrift judge, held circuit 
courts, and tried caufes. As a supreme court they 
have in moft cafes only an appellate jurifdiftion.. Ia 
the firft iriftance, therefore, they tried a caufe fitting 
as an inferior court ^, aiid, then on appeal, tried it 
over again as a supreme court. Thus then, the ap- 
peal was from the fentcnce of the judges,, to the 
judges themfelves. JBut fay,,tliat to avoid this im- 
propriety, you will incapacitatte the two judges^ who 
far OH the circiiit, from fitting' in the fitprenie court. 
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to reyiew. their own decrees. Strike tham off; and 

fuppofe, pither the fame, or a contrary dqciCoa to 

liave bceu made on another circuit, by two of their 

brethren in a fimilar cafe. For the fame reafqn you 

* ftrike ibem off, and then you have no court left. 

Is this. wife? Is it fafe ? You place yourfelf in a 

fituation, where your citizens mud be deprived of 

the advantage given to them of a court of appeals, 

or elfe run the greateft riik that the <iec.ifion 

of the fii:ft court will carry with it that of th^ 

, others. 

The fame honourable member, has given us a 
hiftory of the law paffeid the laft fcffion, which hp 
wifhes now to repeal. That hiftory is accurate at 
leaft in one important part of it. I believe,. th*t ?ill 
amendments were rejefted, pertinaciously rcjcfted.: 
and I acknowledge, that I joined heartily, in that 
rejeftion. It was for the cleareft rcafon on earth. 
We all pcrfeftly underftood, |hat to amend the bill, 
was to destroy it. That if ever it-got back to the 
other Houfe, it would pcrifh. Thofc, therefore, 
who approved' of the general provifions of that bill, 
weredetermined to adopt it. We fought the prao- 
ticable good, and would liot, in puriuit of unattain- 
able perfeftion, facrifi^e that gooH to the pride of 
opinion. We topk the bill,' therefore, with its im- 
perfeftions, cpnvinced that when it was once puffed 
into a law, it might be eaCly amended. 

We are now told, that tliis procedure was ini; 
proper ; nay, t^at it was indecent. Jhiat public 
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cpinion had declared itfelf againH: us. That a ma- 
jority (Tiolding different opinions) v/zs already cho^ 
sen to the other houfe ; and that a fimilar majority 
was expected for that in which we fit. Mr. Prefi-. 
dent; are we then to underlland, that oppofition 
to the majority in the two houfes of Congrcfs is im- 
proper^ is indecent f If 1(>— what are we to think 
dfthpfe gentlemen, who not only with proper and 
decent, but with laudable motives, (for fuch is their 
claim) fo long, fo pcrfeveringly, fo pcrtinacioufly, 
oppofed that voice of the people, which had fo re- 
peatedly, and for fo many years, declared itfelf 
againft them, through' the organ of their reprefen- 
tatives ? Was this indecent in them ? If not, 
how could it be improper for us to feize the only 
moment which was left for the then majority to do 
• what they deemed a neceffary aft ? ' Let me again 
refer to thofe imperious demands of the conflitution, 
which called on us to eftablifli inferior courts. Let 
me remind gentlemen of their affertion on this floor, 
that centuries might clapfe before any judicial fyf- 
tem could be eftabliflied with general confent. And 
then let me afk, being thus impreffcd with a fenfc 
of the duty, and the difficulty of performing that 
arduous tafk, was it not wife to feize the aufpicious 
moment ? . 

Among the many ftigmas affixed to this law, 
we have been told -that the Prefident, • in felefting 
men to fill the offices which it created, made vacan- 
cies and filled them from the floor of this houfe. 
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And that, hat for the influence of thi$ circumftaace, 
a majority in favour of it could not have been found. 
Let us examine this fuggeftion* It is grounded on 
the fuppofition of corrupt influence derived from a 
hope, founded on two remote, and fucceilive con- 
tingencies. i^irO:, the vacancy might, or might not 
exifl: 4 for it depended as well.on the acceptance of 
another, as bathe Prefident's grant ; and Secondly, 
the .Prefident might, or might ^not fill it with a 
member of this Houfe. Yet on this vague <:onjec«- 
tiire, on this, unliable ground, iti^ inferred^ that men 
in high confidence, violated their duty. It h hard 
to determine the influence of felf-interefl: xm the 
heart of man. I fliall not, therefore,, make the at- 
tempt. In the prefent cafe it is poflSible, that the- 
in^tation may be juft ; but 1 hope not^ I believe 
not. At any rate gentlemen will agree with me,.. 
that, the calculation is uncertain and the conjefluire 
vague. 

But let it now, for so-gument fake» be admitted, 
faving always the reputation of honourable men^ 
who are not here to defend thomfelves. Let it, I 
fay, for argumeirt fake be admitted, that the gen* 
tlemen alluded to, a£te4 under, the influence of im^ 
proper motives. What then ? Is a law, that has 
received the varied aflent required by the confUtUi- 
tion, and is cloathed with all the needful formali- 
ties, thereby invalidated ? Canyon impair its force 
by impeaching the motives of «my membq: ..who 
voted for it ? Docs- it foUow» . that a law is ba^ be« 



caiifi3>aU thofe who concurred in it, camiat givegbod 
reafoQs tor their voles ? Is k not before m ? Muft 
we not judge of it by its kitrinfic merit ? Is it a 
fair argument, addreiled to our underftandiug, to 
{d,j we muft repeal a law, even a good one, if the 
e)&a£Uqg ol it may have been efe^ted in any degree 
^y improper motives ? Or is ' tibe judgment of this 
Hou& fo feeble^ that it may not 'be trufied I 

Gentlemen teUus^ hovsf^ver, that thelaw^is ma^ 
tsrially defeAive, nay^ that tl is unconftitutbmdL 
"What follows f Gentlemen bid us tei^l it. fiuls 
is this jnft reafoniag ? If th^ laW be only defcdhrcii 
why not amend ? And if unconftitutional, why le* 
peal ? In this cafe no repeal can be necefikry j the 
hew is in itielf void ; it is a mere dead letter. 

. To (hew that it is uncbnftitutional^ a.particulv, 
daufe is pointed out, and an inference is made, as in 
the cafe of goods, where becaufe there is one coo^ 
traband article on boards the whole cargo is forfeit^ 
ed. Admit for a inomdit, that the part aftuded ta 
were unconftituttotial, this would in no wife affeft 
the remainder* .TMt ]part would be void ; or if you: 
chink proper, you can itpeal that part 

Let \x$y however, examine the claufe abye&c4r 
to on the ground of tUt conftitution. It i& iatit^ 
ibat by this law ihcdistriff judg^ in Tenneflee and 
Keatodcyy are removed from office, by making tfaenl' 
drcuk jiidgn. And again, that yon ham by knr 
ap|K>inted twio new offices, ihokd drMit fudgep^ 
and filled them by hw, inftead of purfumj^ the^ 
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modes of appointment prefcribed by the conftita- 
tioQ. To prove all this, the gentleman from Virgi- 
nia did us the favour to read thofe parts ofthe law 
vhich he condemns J and if I can truft to my mcmo- 
ry, it is clear fromtvhat he read, that the Idw does, 
not remove thefe distrtfl judges^ neither does it ap- 
point them to the cffice of circuifjttd^es. It docs 
hidced pot down tbc distrUl courts ; but n (6 far 
iiom deftroying i^t offices 6i diftrift judge, that it 
declares the peribns filibg these offices^ &all perform 
Ae'duty of holding xhc eircuit courts^ And*fo for 
k it from z^^intkTi^ circuit judgeif^ that it declares' 
the circuit courts Ihall be held by the district judges: 
But gentlemen contend, that to discontinue the diC- 
trids courts, was in effefit to remove the idiftrid' 
jiklges* TUs, fir, is fo far from being a juft Inference 
from the law, that the dired contrary follows as a 
neceflary result ; for k is on the principle that thefe 
judges continue in office after their courts arc dif- 
continued, thso: the new duty of holding other 
courts, is affigned to them. But gentlemen fay, 
tiiis do&rine militates with the principles we contend 
for. Surely not. It . mud be recolle&ed, fir, that 
:«re.haye repeatedly admitted the right ofthe legiila- 
ture:^ to change, alter, modify and amend, the judi- 
ciary fyflem, fo as bed: to promote the intereft of 
tbe people. We only contend, that you ihall not 
ex^ed, or contravene the authority, by which you 
2j^. B^ut, fay gentkmen, you forced this new office 
«an the diftrid judges,. and this is in dfeA, a new 
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appointment I anfwer, that the queftion can onty 
arUe on the refufal of thofe judges to a6^.:. Bat is 
It uncpnflitutional to aflign i^ew duties to officers al* 
ready, e^^ifting ? I fear, that if this coa(lm£^ion be 
adopted, our labours will fpeedily end ; for we {hall 
be fo ihackled, that we canqot move. What is the 
pptiflice ? Do we not» every day call upon particu- 
lar officers, tp perform duties, not previoufly affign- 
cd to,- or required .of them ? And muftthe execu- 
tive, in every fuch ((SUe make a new appointment ?. 
. ' But, as a further reafon to rdlore, by f epealing 
this law, the old fyftcm, an honourable member 
from 'North-Carolina, has told us, the judgesof the 
fupreme court fhould attend in the ftates, to ae« 
quire a competent kn6wj[e4ge of local inftitutions, 
and for this purpofo ihould continue to ride the cir* 
cuits. 1 believe there h great ufe in fending young 
men to travel ; it tends to enlarge. their views, and 
give them n^re liberal ideas than they might otfaer^^* 
wife poffefs. Nay, if they, refldc long enough in 
foreign countries, they Qiay bocome acquainted with 
.the manners of the. people, and acquire fomeknow*- 
Jedge, of their civjjanftitutionsi But I am nottqnite 
cpnvinced, ths^t riding rapidjy from: one end of this 
country to the other, is the. bcft way to ftudy law. 
I ;,am( inclined . tp believe, (that knowledge may be 
jDiare conveniently acqtiired in the clofet, than xxpoh 
.f hie high, toad* jlt is, rndtevcr, tabp prrfumed, 
that tfhe firft fttagiftrate would, infelefling perfohs 
4f^ 6^, tj^qfe offices, tdke ^C tteft; chara^is frook 
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tfiff different parts oS the country, who afready pof- 
fefsthe needftil acquirements. But admitting that 
the Prefident ihoQld tiot duly exercile jbt this refpeft 
hts difcretioiiary powers^ and admittil^g that the 
ideas of the gentfeman are correfti how wretched 
mufl be our condition I Tkcfe, our judges^ when 
called on to exercife their. funAioas^ Would but b6- 
gin to learn their trade, and that too at a pet'iodof 
lifby when the intelleAual pawm's with no great fa- 
cility can a<;qnire new- ideas* We muft^ therefore^ 
faai^ a double fet 61 judges. One kt of Apprentice 
judges, to ride circuits and learn, the other fet of 
mjaiftcr judges to hold courte and decide comroverS- 
ttcs* 

We are told, fir^ that the repeat a(kedfor j Is 
hnportant, in that it may eftabliih a preeedeik ; for 
thait' It is not merety a queftton on the propriety^ of 
dfi&aodiag a corps of fi^i^teen rank- and file ; bttt 
that provifion.may hei>eafter be made, nl&t ^lixteen^ 
Ixit'fbr fistc^ hundred, x»* fixtee& thou&nad ^^^^g^s^ 
andr diat it may b^^otRb oecefiary to tvurh them to 
tho;rigfat about*. Ml?. Prefident, I w^li net^ T cail<» 
sofiiptefume, that any fuch provifien will ever bb 
inaidc, and therefore! I cannot .cbnoeire^ any fuehf nd- 
iQcflity ; twillnoirihppde^ for rj ^Danh^ fuppole, that 
aii]f party ocfafitdtiwiH ever dt^ Stiy* thing fo^^irilciy 
fo : oxiravagaii^* i Btttl wiit aik;^' ht}W doesf lAfe 
4lca2i^^ppDiitioQittoafiifa:wjth the do^neo^^^if- 
tlomcq,, thatpufaScc opssmtt is a> Sufficient c^ck on 
'dtoiegi^^ave^. ixi& a:i&ffi(^idni'l&le^uard'i!(y^'t&^ 
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people. PiA the cafe to it§ eonfequencefr, asd v/haX 
becofttes of the check ? Will gentlemen fay it k to 
be found in the force of this wife precedent ? Is this 
to cootfol fucceeding rulers in their wild, theifmad 
career ? But how ? Is the creation of judicial offi- 
cers the cMily thing committed to thdr difcretion ? 
Have they not, according to the doftrine contended 
for, our all at their difpofition, with no other check 
than public opinion, which, according to the fuppo- 
fition, will not prevent them from committing the 
greateft follies, and abfurdilies ? Take then all the 
gentleman's ideas, and compare them together, it 
will refiilt that here is an ineftimable treafure, put 
into the hands of drunkards, madmen, and foqls. 

But away with all thefc derogatory fuppofitions. 
The legiflature feaybe trufted. Our government 
is a fyftem of falutary checks. One legiflative branch 
is a check <m the other. And fhould the violence 
of party fpirit bear both of them away, the Prefi- 
dent, an officer high in honour, high in the public 
confidence, charged with weighty concerns, refpon* 
fible to his own reputation, and to thfi world, ftands 
ready to arreft their too impetuous courfe. This 
is our fyftem. It makes no mad appeal to evdry 
mob in the country. It appeals to the fober fcnfe 
of meti felefted from thdr fellow-citizens, for their 
talents, for their virtue— *of men in advanced life, 
and of matured judgment. It appeals to their un- 
derftanding, to their integrity, to their honour, to 
their love of fame, to their fenfe of ftiame. If all 

R 
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tbefe checks QxoxM prove infufficient, and alas ! fucli 
h the condicion of human nature, that I fear they 
will iiot always be fuffident, the conftitution has 
given ns one more. It has given as an independent 
jadiciary. We have been told, that the executive 
authority carries your laws into execution. But let 
us not be the dupes of found. The executive magi- 
firate commands itideed your fleets and armies ; and 
duties, impofts, excifes, and all other taxes, are col- 
leAed, and all expenditures are made by officers 
whom he has appointed. So far indeed he executes 
your laws. But thefe, his ads apply not often to 
individual concerns. In thofe cafes fo important to 
the peace and happinefs (^ ibciety, the execution of 
your laws is confided to your judges. And therefore 
are they rendered independent. Before -then, that 
you violate that independence-— Paufe. There are 
ftate fovereignties, as well as the fovereignty of the 
general government. There are cafes, too many 
cafes, in which the interefl of one, is not confidered 
as the interefl of the other. Should.thefe confliiA, 
if the judiciary be gone, the queftion is no longer of 
law, but of force. This is a ftate of things which no 
honeft and wife man can view without horror. 

Suppofe, in the omnipotence of your legiflative 
authority, you trench upon the rights of your fel- 
low citizens, by pafling an unconftitutional law : if 
the judiciary department prefervc its vigour, it will 
ftop you ihort. Inftead of a refort to arms, there 
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tsrill be a happier appeal to argument. Suppofe a. 
cafe ftill more impreffive. The Prefident is at the 
bead of your armies. Let one (^ his generals^ 
flulhed with victory, and proud in command, pre-, 
fume to trample on the rights of your moil in%ni« 
ficant citizen. Indignant of the wrong, he will 
demand the protcflion of your tribunak ;: and, fafe: 
in the fhadow of their wings, will laugh . his op^ 
preflbr tofcorn. 

Having now, I believe, examined all the argur 
* ments adduced to fhew the expediency of this mo« 
don, and which, fairly lifted, reduce, themfelves at 
iaft, to thefe two things, reflore the ancient fyf- 
tem, and fave the additional expenfe, before I 
dofe, what I have to fay on this ground, I hope I 
ihail be pardoned for faying one or two words about 
the expenfe* I hope, alfo, that notwithftanding 
the epithets which may be applied to my arithmetic, 
I Ihall be pardoned for ufing that which I learnt 
at Ichool. It may have deceived me when it taught 
that two and two make four. But, though it 
fliould now be branded with opprobrious terms, 
I mufl: still believe, that two and two do still make 
four. Gentlemen of newer theories, and of higher 
attainments, while they fmile at my inferiority^ 
muft bear with my infirmities, and take me as I am. 

In all this great fyftem of faving, in all this oftcn- 
tatious economy^ this rage of reform, how happens 
it that the eagle eye has not yet been turned to 
the mint t That no one piercing glance has been 
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abk to behold tte cspenditiires of that dqpartnien t ? 
I am far from wifillog to orertank it. Though it 
be not of gtieaft neocflitjry nor even of itibftantml 
importiuice $ thoiajgh it be but a ^Icndid trapping 
of ycm gotenunent : yet, as it nay, by impreffing 
on your cuireat obin, the emiikms of your fove- 
reignty, have fome tendency to encourage a nation* 
al fpirit, and to fofter the national pride, I am 
willing to contribute my ihare to its.fitpport» . Tes^ 
fir, I would fdfbsr the national pnde^ I cannot, in- 
deed, approve of naticnal vanity, nor feed it wttli 
vile adulation. Bat I would gladly cherifii the 
lofty fentiment of national pride. I would wifh m]r 
countrymen to feei like Romans, to be as proud as 
£ngli&men, and, going flUI further^ I would wifh 
them to veil their pride in the well-bred modefty of 
French politenels. But, can this eftabliihmlent, the 
mere decoration of your political edifice, cam it be 
compared with the mafly columns on which reft 
your peace and fafety ? Shall the (hiking of a few 
half-pence be put into a parallel with the diftriba* 
tion of juftice ? I find, fir^ from the eftimates on 
your table, that the falaries of the officers of your 
mint amount to 10,600 dollars, and that the expep* 
ies are eflimated at 10,900 ; making 21,500 dot 
lars. 

I find, that the a£lual expenditure of the laft 
year, exctufive of falaries, amounted to 25^154 44 

Add the falaries, ' io,6xao 

• . . * I I . 1 III I H I * u im 

We have a total of. Dollars, 35,754 44 
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A fum \^hich exceeds the falary of thefe fixteen 
judges. 

I &i4^ further, that during the lafl: year they 
have colaed cents and half cents to the amount of 
10,473 dollars and 29 cents. Thus, their co^er 
cmnage falls a little fhort of what it cofts us for 
their falaries. We have» however, from this eftar 
blifliment, about a million cents, one to each family 
in America, A little emblematic medal, to be hung 
over their chimney pieces ; smd this is all their comr 
poofatioQ for all that expenfe. Yet, not a word has 
been faid about the mint ; w^hile the judges, whofe 
fervices are fo much greater, and of fo much more 
importance to the community, are to be (truck of 
at a blow, in order to fave an expenfe, which, com- 
pared with the objcft, is pitiful. What conclufion, 
then, are we to draw from this prcdilcftion ? 

I will not pretend to affign to gentlemen, the 
motives by which they may be influenced; but if I 
(hould permit myfelf to make the inquiry, the flyk 
of many obfervations, and more efperially the manr 
ner^ the warmth, the irritability, which have been 
exhibited on this occa£on, would lead to a folution 
of the probleou I had the honour, fir, when i ad- 
dreffed you, the other day, to obferve j that I hciiev- 
ed the univerfe could vx>t afford a fpe6laclc more 
fublime, than the view of a powaf ul ftate kneeling 
at the altar of juftice, and facrificing there, her pa£^ 
fion and her pride. That I once foftered the hope 
of bchoIdiQg that fpe&ade of magiianimity ia Jmch 
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rka. And now, what a world of figures has the 
gentleman from Virginia formed on his mifappre- 
henfion of that remark. I never exprefled any 
thing likb exultation at the idea of a ftate ignomini- 
Quily dragged in triumph, at t!he heels of your 
judges* But, permit me to fay, the gentleman's 
cxquifite fenfibility on that fubjed, his alarm and 
s^prehenfion, all {hew his ftrong attachment to ftate 
authority. Far be it from me, however, to charge 
the gentleman with improper motives. I know that 
his emotions arife from one of thofe imperfeSions 
in our nature, which we cannot remedy. They 
are excited by caufes which have naturally made 
him hoftile to this conftitution, though his duty 
compels him, reluAantly, to fupport it. I hope, 
however, that thofe gentlemen, who entertain di& 
ferent fentiments, and who are lefs irritable on the 
fcore of ftate dignity, will think it eflential to pre- 
ferve a conftitution, without which, the independent 
cxiftence of the ftates themfelves, will be but of 
fiiort duration. 

This, fir, leads me to the fecond objeft I had 
propofed. . I ihall, therefore, pray your indulgence 
while I coniider how far this meafure is c&nstitw 
tional. 

' I have not been able to difcover the expediency, 
but will now, for argument'^ fake, admit it ; and 
here, I cannot but exprefs my deep regret for the 
fituation of an honourable member from North- 
Carolina. Tiedtaft, as he is, by his inftru£lions. 
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arguments, haw€ver forcible, can never be e£feAuai« 
I ought, therefore, to wUh, for his fake, that his 
mind may not be cpnvinced by any thing 1 0iall fay; 
for hard, indeed^ would be his condition, to be 
bound by the contrarient obligations of an order, 
and an oath. I cannot, however, but exprefs my 
profound refpeA for the talents of thofe who gave 
him his inftruAions, and who, fitting at a diftance, 
without hearing the arguments, could better under- 
Hand the fubjed than their fenator, on this floor, 
after full difcuflion. 

The honourable member from Virginia, has 
repeated the diftinftion, before taken, between the 
fupreme and the inferior tribunals ; he has infifled on 
the diftin^lion between the words Jhall and may ; 
has inferred, from that diftinAion, that the judges 
of the inferior courts are fubje£ks of legiflative dif- 
cretion ; and has contended, that the word may^ in- 
cludes all power refped^ing the fubjeft to which it is 
applied; confequently, to raife up, and to put 
down, to create, and to deftroy, I muft entreat 
your patience, fir, ^hile I go more into this fubjeft 
than I ever fuppofed would be neceflary^ By the 
article, fo often quoted, it is declared, ** That the 
judicial power of the United States, Jhall be vefted 
in one fupreme court, and in fuch inferior courts, 
as the Congrefs mayy from time to time, eftablifh." 
I beg leave to recall your attention to what I have 
already faid of thefe inferior courts. That the ori* 
ginal jurhdi^ion (fvafiQus subjeets being given w- 
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clmively to fhem^ it became the boundtn duty rf Con- 
gress to establish such cmtrtt. I wili not repeat flj€ 
argument already ufed on that iiA^e^l^ Biit I "mil 
aflc thofc who urge the dift'mdion between Ac 
fupreftie cburt and the inferior tribunals, whether a 
htw was not previoufly neceflEtry befere the fupremi^ 
court could be organized. They reply, that the 
conftitution fays, there shall be a fnpreme court, 
and, therefore, the Congrefs are. commanded to 
organize it, while the reft is left to their difcretion^ 
This, fir, is not the faft. The conftitution fays, the 
judicial power fhall be vetted in one fuprcme tourty 
and in Inferior courts. The legtflature can, there- 
fore, only organize one fnpreme court, but they 
may eftablifh as many inferior courts as they fhall 
think proper. The defignation made of them, by 
the conftitution, is, fuch inferior courts as the Con-p 
grefs may, from time to time, ordain and establish. 
But why, fay gentlemen, fix precifely one fiipremt 
court, and leave the reft to legiflative difctetion ? 
The anfwer is fimple. It refill ts from the nature of 
things, from the exiftent and probable ftate cf our 
country. There was no difficulty in deciding, that 
one^ and only one^ fupreme court would be proper or 
neceflary, to which fliould lie appeals from inferior 
tribunals. Not fo as to thefe. The United States 
were advancing in rapid progrdfion. Their popu- 
lation, of three millions, was foon to become five^ 
then ten, afterwards twenty millions. This- was 
well km)wn, as far as the future can become an oV 
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jcft of human comprehenfion. In this increafe of 
numbers, with a (till greater increafe of wealth, with 
the extenfion of our commerce, and the progrefs of 
the arts, it was evident, that, although a great ma- 
ny tribunals would become neceffary, it was impof- 
fible to determine either the precife number or the 
raoft convenient form* The convention did not 
pretend . to this prefcicnce ; but had they poffefled 
it, would it have been proper to have eftablifhed, 
theriy all the tribunals neceffary for all future times? 
Would it have been wife to have planted courts 
among the Chickafaws, the Chocktaws, the Che- 
rokees, the Tufcaror^s, and God knows how ma- 
ny more, becaufe, at fome future day, the regions^ 
over which they roam might be cultivated by polifli- 
ed men ? Was it not proper, wife, neceffary, to 
leave in the difcretion of Congrefs, the number 
and the kind of courts, which they might find it 
proper to establish for the purpofe defignated by 
the conflitution. This firaple ftatement of fafts^ 
fafts ot public notoriety, is, alone, a fufficient 
comment on, and explication of, the word, on 
which gentlemen have fo much relied. , The con^ 
vention iq framing, the people in adopting,, this 
compaft, fay, the judicial power Jhall extend to 
many cafes, the original cognizance whereof mail be. 
by the inferior courts j but it is neither neceffary, 
nor even poffible, now io determine their number, 
or th?ir form j that effential power, therefore, fhalf 
veft in fuch inferior courts, as . the Congrefs may. 
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from time to time, in the progreiCon of time, and 
according to the indication of circumftances, esta' 
blish. Not provide or determine^ but establish. 
Not a mere temporary provifion, but an establish'-' 
tnent. If, after this, it had faid, in general terms, 
that jW^^j Ihould hold their offices during good be- 
haviour, could a doubt have exifted on the interpre- 
tation of this aft, under all its attending circumflan- 
ces, that the judges of the inferior courts were in- 
tended, as well as thofe of the fupreme court ? 
But did the framers of the conflitution flop there ? 
Is there then nothing inote ? Did they rifque on 
thefe grammatical niceties the fate of America? 
Did they reft here the moft important branch of 
our government ? Little important^ Indeed, as to 
foreign danger j but infinitely valuable to our 
domeftic peace, and to perfonal proteftion againft 
the oppreiCon of our rulers. No* Left a doubt 
fhould be raifed, they have carefully conneflred th* 
judges of both courts in the fame fentence j they 
have faid, *' the judges both of the fup^efhe and in- 
ferior courts J** thus coupling them infeparably toge- 
ther. You may cut the bands, but you can nevef 
untie them. With falutary caution, they devifed 
tliis^ claufe, to arrcft the overbearing t6mper, tehich, 
they knew, ' belonged to legiflative bodifes. , They 
Ab not fay the judges, fimply, but the judges of 
the supreme and inferior courts, fliiall hold their 
offices during good behaviour. Thty fay, there- 
fore, to the legiflature, you may judge of ' the pro- 
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priety, the utility, the neceffity, of organizing thefe 
courts ; but, when establijhed^ you have done your 
duty. Anticipating the courfe of paflion, in future 
times, they fay, to the legiilature, you {hall not dif- 
grace yourfelves, by exhibiting the indecent fpefta- 
cle, of judges, eftablifhed by. one legiflature, re- 
moved by another. Wc will favc you alfo from 
yourfelves. We fay, thefe ji^dges Jhall hold their 
oiEces J and fyrely, iir^ to pretend that they can 
hold their office, ^ftpr the pffice is deftroyed, is 
contemptible. 

The fraipers of this conftitution had feen much, 
read tfmcb^ and deeply reflefted, . They knew, by 
experience, the violence of popular bodies ; and, 
let it be remembered, that fince tbaf day, many of 
the ftates, taught, by experience, have found it 
neceflary to chapg-e their, forms of government, to 
avoid the cfFefts of that violence. The convention 
conteniplated the very aft you now attempt. They 
knew alfo the jealoufy and the power of the ftates ; 
^nd they eftablifhed, for your and for ibeir protec- 
tion, this mod important department. I beg gen- 
tlemen to hear and to remember what I fay. It is 
this department alone, and it is the independence 
alone of this department, which can fave you froqi 
civil war. Yes, fir, adopt the language of gentle- 
men ; fay, with them,. by the ad to which you are 
urged,. '^ If we cannot remove the judges, we can 
deftroy them.*' Eftabliih thus the dependence of 
the judiciary departinent. Who will refort to thepi 
for protefUon againft you ? Who will confide in, 
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v/ho will be bound by their decrees ? Are we then 
to refort to the ultimate reafon.of kings ? Ar? 
our arguments to .fly from the mouths of our 
cannon? 

We are told that we may violate our conftitu- 
tio'n, becaufe fimilar conftitutions have been violat- 
cd elfe where* Two ftates have been cited to that 
cffeft, Maryland and Virginia. The honourable 
gentleman from Virginia, tells us, that when this 
happened, in the ftate he belongs to, no complaint 
was made by the judges, I will not enquire into 
that hdiy although I h;ave the proteft of the judges 
how lying before me ; judges, emineftt for their 
talents, renowned for th6ir learning, refpeftable for 
their virtue. I will not enquire what conftitutions 
have been violated. I will not afk either when 
or where this dangerous' praftice began, or has 
been followed. I v;ill admit the faft. What does 
it prove ? Does it prove, that, becaufe they have 
violated, we alfo may violate ? Does it not prove 
direSly the contrary ? Is it Hot the ftrongeft rea- 
fon on earth for preserving the independence of our 
tribunals? If it be true that they have, with 
ftrong hand, feized tbeir courts, and bent them to 
their will, ought we not to give fuitors a fair 
chance for juftice in our courts, or muft the fufFerr 
ing citizen be deprived of all proteSion ? 

The gentleman from Virginia has called our at- 
tention to certain cafes, which, he confiders as 
forming neccffary exceptions to the principles for 
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which we contend. Permit me to fay, that neccfli- 
ty is a hard law, and frequently proves^ too much j' 
and, let the gentleman recoUeft, that arguments 
which prove too much prove nothing. 

He has inftanced a cafe where it may be pro- 
per t6 appoint coramiflioners, for a limited time^ 
to fettle fome particular defcription ©f controvcrjdes. 
Undoubtedly it is always in the power of Gorigrefs 
to form a board of commiffioners for particular 
purpofcs. He afks, are ihese inferior cbujcts, and 
mnizth'ey alfo exift forever ? I anfwer, that the 
nature 6f their offices mufl depend upon the law 
by which they are created ; If called to exercife the 
judicial fiinflions, defigriated by the conftitutibn, 
they mull have an exiftehce conformable to its in- 
junftionSi ' 

Again, he has inftanced the MiiEfippi territory, 
claimed by, and which may be furrendered to, the 
ftate of Georgia, and a part of the Union, whick 
may be con quered by a foreign enemy. And he 
afks, triumphantly, are our inferior courts to re- 
main after our jurifdi6lion is gone ? This cafe 
refts upon a principle ib fimple, that t . am furprifed 
the honourable member did not perceive the anfwer 
in the very moment when he made the obgeftion. 
Is it by our aft that a country is taken from us by 
a foreign enemy ? Is it by our confcnt that our 
jurifdiflion is loft ? I had the honour, in fpeaking 
the other day, exprefsly, and for the moft obvious 
reafons, to except the cafe of conqueft. As well 
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ought we contead for the gpvemmcot of a town 
fwallowed up by an earthqqake. 

General Mason explained : He had fuppofcd 
th& cafe of territory conquered, and ^fterws^rds 
ceded to the cpnqueror^ or fome other territory 
c^dcd in lieu of it.; 

Mr. Morris^ Th^ cafe is precifely the fame. 
U^dl aftqr the peace^ the conqueft is not ccanplete^ 
i^vcry body knows,, th^it until the ceflion by treaty, 
the 9riginal owner has the poflUtninary right to a 
territory t^ken from him. Beyond all qucftion, 
where Congrefs arc compelled to cede the territory, 
the judges can no longer cxift, unlefs the new fove- 
reign confer the office. Over fuch a territory, the 
authority of the conftitution ceafcs, aiKi pf , courfc 
the rights which it confers. 

It is faid, the judicial inftitution is iixtended for 
the benefit of the people, and not of the judge; 
and it is complained of, that in fpeaking oi the office^ 
we fay, it is his office. Undoubtedly the inftitu- 
tion is for the benefit of the people. But the quef- 
tion remains, how will it be rendered moft bcncfi- 
cial ? , Is it by making the Judge independent, by 
-making it his office ; or is it by placing him in a 
it^tc bf>abjeft dependence, fo that the office ffia|I 
be his to-day, and belcmg to . another tp-morrow ? 
£ct the gentlemen hear the words of the c^nftity- 
tion : it fpe^ks oi their offices, confequently, as ap- 
plied tp a fingle judgc^ of his office, to be cxercifcd 
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by hira, for the benefit of the people of America, 
to which cxercife, his independence is as neceffary as 
his office. 

The gentleman from Virginia has, on this occa- 
fion, likened the judge to a bridge, and to various 
other objefts ; but I hope for his pardon, if, while 
I admire the lofty flights of his eloquence, I abftain 
from noticing obfervations, which, I conceive, to be 
utterly irrevelant. 

The fame honourable member has not only giv^n 
tis his hiftory of the fupreme court, but has told us 
of the manner in which they do bufinefs, and ex- 
preffed his fears, that having little elfe to do, they 
Will do mifchief. We are not competent, fir, to ex- 
amine, nor ought we to prejudge, their conduft. 
1 am perfuaded that they will do their duty, and 
prefume they will have the decency to believe that 
we do onr duty. In fo far as they may be bufied with 
the great mifchief of checking the legiflativeortx- 
fecutive departments, in any wanton invafion of our 
rights, I (hall rejoice in that mifchief* I hope, in- 
deed, they will not be fo bufied, bccaufe I hope wc 
Ihall give them no caufe. But I aHb hope, they 
will keep an eagle eye tipon us, left we (houRl. It was 
partly for rtiis purpofe they were eftabliflied, and , / 
truji^ that when properly called m^ they "will dare tD 
a6l. I know this doftritie is unpleafant. I know it is 
more populat- to appeal to public opinion, that equi- 
vocal trantieiit being, which exifts tio where, and 
every where. But if ever the occafion calls for it, 
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I truft, that the fupreme court will not negleft do- 
ing the great mifchief of faving this conftitution 
which can be done much better by their delibera- 
. tions, than by reforting to what are called revolu- 
tionary meafures. 

The honourable member from North- Carolina, 
fore prcft by the delicate fituation in which he is 
placed, thinks he has difcovered a new argument in 
favour of the vote which he is inftrufted to give. 
As far as. I can enter into his ideas, and trace their 
progrefs, he feeras to have affuraed the pofition 
which was to be proved, and then fearched through 
the conftitution, not to difcover whether the legifla- 
ture have the right contended for, but whether, ad- 
mitting them to poflefs it, there may not be fome- 
thing which might not comport with that idea. I 
fliall ftatC' the honourable member's argument, as I 
underftand it, and if miftaken, pray to be correfted. 
He read to us that claufe which relates to im- 
pcachment, and comparing it with that which fixes 
the tenure of judicial office, has pbferved, that this 
claufe muft relate, fblely, to a removal by the execu- 
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tivc power, whofe right to remove, though not in- 
deed any where mentioned in the conftitution, has 
been admitted in a praftice founded on, legiflativc 
conftrudion. 

That- as the tenure of the office is duriag good 
behaviour^ and as the olaufe refpefting impeachment 
docs not fpecify fnisbebaviour^ there is evidently a 
caufe of renjoval which cannot be . reached by, irai- 
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peadimcnf , and of coiirfe (the executive not being 
permitted to remove) the right rauft neceffarify de- 
volve on the legiflatnre. Is this the honourable" 
member's argument ? If h: be^ the reply is very 
fimpfe. Misbehawur is not a term known, in our 
law. The idea rs exprejflfed by the word misdemea^ 
nor ; which word is in the claufe quoted rdpieSing 
impeachments. Taking therefore, the two toge- 
ther, and fpeaking plain old Englifh, the conftitu- 
tion fays : ^^ The judges fliaH hold their offices fo 
long as they (hall demean themfelves well^ but if they 
fliall Piisdemean^ if they fliall, on impeachment, be 
convifted of misdemeanor^ they Ihall be removed. 
Thus, fir, the honourable member will find that 
the one claufe, is juft as broad as the other. He will 
fee, thei*efore, that the leglflaturc can aiTume no 
right from the deficiency of either, and will find 
tKat the claufe which he relied on goes, if rightly 
underfloorf, to the confirmation of our do6i:rlne. 

Is there a member of this houfe, who can lay 
his hand on his heart, and fay, that confidently 
with the plain words of our conftitution we have a 
right to repeal this law ? I believe not. And- if 
we undertake to confl:rue this conlKtution to our 
purpofes^ and* fay, that public opinion is. to be our 
judge, there is an eiid to all confl:itutions. To 
what will* not this dangerous doftrine lead ? Should 
it to-day be the popular wifli to deftroy the firfl: 
niagiftrate, you can deftroy hiro. And fliould he 
to-morrow be able to conciliate to him the popular* 
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will^ and lead the people to mfh for jour deftruc- 
tion, it is eafily efibfted. Adopt this principle, and 
the whim of the moment will not only be the law^ 
but the conftitution of cur country. 

The gentleman from Virginia has mentioned a 
great nation brought to the feet of one of her fer- 
vants. But why is fhc in that fituation ? Is it not 
becaufe popular opinion was called on to decide 
every thing, until thofe who wore bayonets decid-* . 
ed for all the reft. Our fituation is peculiar. At 
prefent our national compaA can prevent a ilate 
from acting hoftilely towards the general intereft. 
But let this compaA be deftroyed, and each ftate 
becomes inftantancoufly vefted with abfolute fovc- 
reignty. Is there no inftance, of a iimilar fituation, 
to be found in hiftory ? Look at the ftatcs of. 
Greece. They were once in a condition not ui^- . 
like to that in which we fhould then ftand. They 
treated the recommendations of their AmphiAionid 
Council (which was more a meeting of ambafTadors 
than a legiflative affembly) as we did the refolutjons 
of the old Congrefs. Arc . we wife ? So were . 
they. Are we valiant ? They alfo were brave. 
Have we one common language, and are we united , 
under one head ? In this alfo there is a ftrong re* 
femblance. But, by their diviiions, they became at 
firft victims of the ambition of Philip, and were at 
length fwallowed up in the Roman empire.. Arc 
wc to form an exception to the general ^principles of. 
human natur^, and to all the examples of hiftory ? 
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And are the maxims of experience to become falfe, 
when applied to our fate? 

Some, indeed, flatter themfelves, that our defti- 
ny vrSl be like that of Rome. Such indeed it 
might be, if we had the fame wife, but vile, arifto- 
cracy, under whofc guidance they became the mat 
ters of the world. But we have not that ftrong 
ariftocratic arm» which can fcize a wretched citizen 
fcourged almoft to death by a remorfelefs creditor, 
turn him into the ranks, and bid him, as a foldier, 
bear bur eagle in triumph round the globe. 1 hope 
to God we ftiall never have fuch an abominable in- 
ftitution. But what, I aik, will be the fituation of 
thefe ftates (organized as they now are) if, by the 
diflblution of our national compaft, they be left to 
themfelves ? What is the probable refult ? We 
Ihall either be the viftims of foreign intrigue, and, 
fplit into fa£tions, fall under the domination of a 
foreign power ; or elfe, after the mifery and tor- 
ment of civil war, become the fubjefts of an ufufp- 
ing military defpot. What but this compaft ! 
What but this fpecific part of it, can fave us from 
ruin ? The judicial power ; that fortrefs of the 
conflitution, is now to be overturned. Yes, with 
honeft Ajax, I would not only throw a fhield before 
it^ I would build around it a wall of brafs. But I 
am too weak to defend the rampart againft the hoft 
of afTailahts. I muft' call to my alTiftance their good 
fenfe, their patriotifm, and their virtue. Do not, 
gentlemen, fuffcr the rjige of paffion to drive reafon 
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from her feat. If this law be indeed had, let us 

* *  ^ " ' * ' tat* ' *■ 

join to remedy the dcfefts. Has it bqen paffcd ia ^ 
raaoner which wouaded your, pride, pr roufed your 
reicntffient ? Have, I conjure you, the.inagoajii- 
mity to pardoa that ofFeni^e. . I iatreat;, I ioipiore 
]roti, to facrifice thoie angry paiSong, to the intereits 
of our country. Pour out t^is pride of c^inion ofi 
the akar of patriotifm. Let. it be an expiatory 
libation for the weal of America. Do no.t» for 
God's fa,ke, do not fu$cr that pride to plunge ys all 
into the abyfs of ruin. Indeed^ indeed, it wiU be 
but of little, very little avail, whether one opiciioa 
or the other ^ be right ©r yrrong — ^it will heal ao 
wounds, it will pay no debts, it will rebuild no ra- 
vaged towns. Do not rely on that popular will, 
which has brought us frail beings into political ex- 
igence ? That opinion is but a changeable thing. 
It will foon change. This very meafure will change 
it. You will be deceived. Do not, I befecch you, 
in reliance on a foundation fo frail, commit the dig- 
nity, the harmony, the exiftence of our nation, to 
the wild wind. Truft not your treafure to the 
waves. Throw not your compafe and your ^charts 
into the ocean. Do not believe that its billows 
will waft you into port. Indeed, indeed, .you will 
be deceived. Caft not away this only anchor of 
our fafety.. I have feen its . progrefs. I know the 
difficulties through which i|t was obtained. I. iland 
in the prefence of Almighty God, an^d of thq world. 
I declare to you, that if youlofc this charter, incvcr, 
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npHiCver! will you get another. We are dow^^ 
perhaps arriyed at the parting point. Here, .^«^ ' 
here^ we fta^d on the brink of iiKe. Pau%,the&«^ 
faufe — For heaven's jfake^-^Pjaufe. 

Mr. BJELErCK£NRWO£. It isliigh tune, Mr. Pre- 
fidenty that the ^ittention of the conuoktce ihould be 
again eaUed tp ther^^/ merits of the qudlioa undiar 
4iicuifion» We have Wandered long enough, with 
the gentlemen in the oppofition, in thofe regions of 
^cy, and of tertior, to which they faa?e led iis. 
They mxA indulge us in returning and purA^i^ oar 

I cannot, however^ in juftice- to my feelings go 
into the difcuilion, without making fome remarks 
on the manner with which the attempts of thofe 
who are in favour of this repeal have been treated. 
It has been echoed, and re-echoed at every fen« 
tence, that we are attacking a law, matured by 
wifdom, and upon which the rights, and fecurity of 
the nation depend. That we are about to deaK)liih 
the principal pillar in the fabric of our conilitution, 
and thereby diffolve the Union : and we are polite- 
ly reminded by the gentleman from Connefticut, 
that the Roman government, alfo once the favourite 
fabric of the world, funk under the rude ftroke of 
Gothic hands. Without inquiring what has entitled 
thefe honourable gentlemen, to alTume to them^ 
felves the exclufive guardianfhip of the conftitution j 
and without inquiring what their attachment to it 
is i I do prctendj fir, and that without paying to my- 
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mine is not Icfs, Gentlemen may, therefore, for 
the fhtur^ fave themfelves the trouble of attempting 
to aroufe my fears on this fnbjeAy when I once fdr 
all aflure them, that my duty as a citizen, and my 
oath as a Senator, are more operative i^ith me, than 
the warning voice of any man, or fet of mcni from 
what quarter foevcr it may come, and however 
high the pretenfions to experience and patriotifin 
arc, which they may choofc to affumc* But notwifch- 
flandmg my anxiety to preferve, inviolate this confti- 
tution, I am not to be diverted from my objeft, by 
every tocfin of alarm, which gentlemen may think 
fit to found. Let me not be toM of dangers to the 
conftitution, and of dangers to the Union. Contemp- 
tible, indeed, is the ba(is on which that conflitu- 
tion refts, poor is the compliment to the good fenfe 
and patriotifm of the people of America, if that coni 
ftitution, and their liberties can, as has been con- 
tended, be fhakento the centre, by the repeal of a 
fingle law, of but a fingle year's duration j fufpicious 
indeed in its origin, burdenfomc and ufelefs to the 
community, and aflfefting fimply a few individuals, 
interefted againft that repeal, by paltry pecuniary 
confiderations only, 

I ftiall commence the remarks, I am about to 
make, by afking a fingle queftion, which applies to 
^//the obfcrvations of the gentlemen in theoppofi- 
tibn. Has any gentleman ihewed, or attempted to 
Ihew, that the increafe of courts and judges, by this 
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law, was necefl*^, or juftifiable, from the ftate of 
things at the time it was pafled ? They have^ I ad- 
mit, attempted to fhew, by reafoning at a great dif- 
tance, that they may be wanting hereafter, that our 
empire is large, that it is populating faft, and that 
infurreAions might happen. Indeed, the gentlemen 
in the opppiition have taken different, and incoa- 
Ment ground. The honourable gentleman from 
New-Hampihire, venerable from his years^ and re- 
fpeAable from his talents, tells us this law was not 
the offspring of a night, but has been well matured* 
The gentleman from Vermont, requefts, that wc 
may not profbate meafures from pique. The gen- 
tleman ft(m Maffachufetts takes different ground, 
and denies the power of Congreis to repeal the kw : 
and the gentleman fiom Conne£licut fays, that the 
original law^ eflablilhing the judiciary, was but an 
experiment ; and that experience is the only furc 
ted of all human contrivances. 

Now for the confiftcncy of gentlemen. Some 
contend that the law was well matured, and ought 
not to be difpenfed with. Others, that wp cannot 
repeal it at all, whether matured or not well ma- 
tured y and others, that it is a part of a fyflem of 
experiment. If, fir, the firft law was an experi- 
ment, this law is of courfe an experiment upon an 
experiment. Now for the reafoning of the gentle- 
man from Couneaicut. *' Experience is the only 
fure tefl: of all regulations j*' therefore, you may 
make an experiment, and even an experiment upon 
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an' expenrntniy but yet tbcfi? cxpetiaiciits are tinal-' 
teraUe. This is really aa original notion about ex- 
perimenta j than yon may try theft', to fee if they 
vrill answer, bat whether they do, or do sot, they 
are faftencd on you. 

The honourable gentlcraan from. Georgia, codkf 
riot after turoexplanatioas atone to ihegentfemaa^from 
GonncAJcut, for an inadvertent exprcffion dropf by 
hnn itt the Wormth of argument, which carried an 
infinuation, that thk law was ma<fe in zpq^^n. Let 
the gentleman from Cmmcfticut, therefore, have 
it as he ftated it^ that the law paffed with great caol- 
ness and deliherafwn. If gentlemen then fbppofed 
it was to be an^ irrcpeafaUe experiment, - and to be 
entailed oft their country, I wiil say it wzs a wanton 
experiment. I will fey more : k was an experi- 
ment, which' inftead of being juftificd by a (hadow 
of neccffity, was negatived by the exiftitig ftate of 
things, at the time it was made ; and that it was 
an experiment never made upon earth before, to 
try how courts and judges would anfwer without 
buiineiS. ITie abfurdity moreover, with refpeft to 
this ftrangcdoftriue of irrepealable experiments, is 
increafed, becaufe fome gentlemen adtait, that you 
may modify and change the law, but fo as not ta 
afleft the judges. I underfbnd them then on that 
-point to mean, that you may modify and change the 
law as you pleafe, provided you incrcale the num- 
b^ of judges, or the cxpenfe of the fyflem ; but 
that you* violate the conftitutiohi if fan dimiBtiflir the* 
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li^mber of jiidges, oraltcAipt to economize iKe fyf- 
tcm : or in other words, it is cdnftit^tiohal to ab^ 
lifli any patt, or &ll oFtht fyftem bht liehat irekt^ 
fo the felary part of it : ^hich ih plain Etigliih, 
wouM be *• do what jrdu pleafe, gentlcirien, \Wth 
our fyftem ; but span^ dh spat€\ Hbosefor ^harh iUe 
system nif&smadsy the judges.*' 

I'he geiitlcttian frotti Miffachufctts a/ks for any 
itiftance of an attempt fimilar to the one lindeir coii- 
iiderafion. If he meant of ah example of the aboli- 
tion of courts and judges, which hid become un- 
neceflkry, I refer him to the examples of Maryland 
and Virginia, already cited ; States compofedof oiife 
biillion two-hundred thoufand inhabitants^ and com- 
pofing more than one-fiflh pirt of the tfnlbn, t«rh6 
have each exercifed that powfer. An infhmce, ex- 
aftly, or very nearly fitoildr to the one under confi- 
deratioti, cantibt, I flippofe, be adduced i fbr I 
i Would afkhim in my turn, if he tail fhew trie In thfe 
Union, or the univerfe, an inftance of a fet of fcourU 
created without any bufitiefs for them to i& on ; 
and beneficial to the jiidges only ? 

The gentleman from MaiTachufetts has conce- 
ded a poitit, which is at variance with the prldcipal 
groiltid he has taken. He admits, if a judge in a 
particular difbrift be incbfflpeteht from infanity, dit 
ability, or other fufficient caufe to perform hi« da- 
tics, Gongrefs might repeal fo much of the law as 
relates to his diftrift, and thereby put down that 
judge. How is this ? If a law can be repealed, 

U 
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and a judge put down^ becaujfe he i$ unable to diH 
charge the duties of his oflSice, cannot a law be rc- 
pealedy and a judge be put down, where he has no 
duties to.difcharge-. If, beeaufe a judge who can- 
not diicharge the duties adually aligned him, (al- 
though by the a^ of government) may be difpcnfed 
with, is it found reafoning to fay, that you cannot 
difpenfe with a judge, although you have abolifiied 
.hi& duties ? Again, purfuing the gentleman's own 
cafe, li part of a law can be repealed, apd a parti- 
cular diftriA and judge put down, what is it that 
arrefts your power, as to all the diilriAs, and the 
whole corps of judges ? 

[]Here Mr. Jonathan Mason rofe to explain j 
and faid the gentleman had mifunderftood him* 
The idea he intended to convey was, that if Ccm- 
grefs had power to put down one judge, or one dif- 
trift, they had the power to put down all the courts 
and judges, but that they had no power to do ci- 
ther.] 

Mr. Breckenridge faid, he was lorry he had 
mifunderftood the gentleman ; he had fo noted his 
obfervation ; but he would then beg leave to notice 
an obfervafion of the gentleman from New-York; 
which applies to this part of the fubjeft. That gentle- 
man has admitted, that you may new model your 
courts for the benefit of the people ; but you cannot af- 
fcft the judges ; for they are in (to ufe his expreffion j 
under the conftitulion j and he contends, that not 
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only Ac firft fee. of the 3d art. is imperathey *but 
alfo the the 8th fee. of the firft article, which gives 
Congrefs the ** power to conftitute tribunals inferior 
to the fupreme court." This laft feftion gives to 
Congrefs the power alfo to pafs bankrupt laws, na- 
turalization laws, tax lawsi &c. &c. Arc all thefc 
powers imperative alfo ? And after you have eftab- 
lilSied a poit road, pafied a bankrupt law, or a tax 
taw, are they all irrepealable, and are all the offi» 
cers created by them all, in alfaunder the conftitu- 
tion ? The fame conftruAion applies to all ; and 
fiiews them all to be discretional powers. But this 
modification is to be for the benefit of the people* 
Can it be for the benefit of the people, never to abo- 
lifli courts ? Two inftances have been ahead y cited. 
And what principle is it, which ought folely to ac- 
tuate legiflators, in enafting, modifying, or repeal- 
ing any law, but the good of the people ? Gentle- 
men really argue, as if they confidered courts made 
for the judges, and notrfor the people. 

Suppofe this fubjefi could be difcufied by the 
people and the judges, what would be the language 
of each. The people would fay, thefe additional 
courts are totally ufelcfs. The judges would reply» 
(if they hold the fame opinions, that the gentlemen 

* It wiH be observed, that Mr* Breckcnri'dge Must have mis- 
taken entirely what was said by Mr. ^»Torris, for this gentleman 
bad not noticed the 8th se£\ion of the ist article, cither in his 
speech ef the^Sth, to which this is an answer, or in that made this 
day, of which Mr. Breckeoridge take« no notice. The reasoa 
for making the mistake is obvious. 
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they tend tp iqfpir^e, t^^ripr, and keep, men hoDQft : 
Th^ people att^ge there. i$,i|o buii&eis for them to. 
tranfad : The jqdge^ ai)fwer^ that the country i$, 
inf:rcfai&Qg hA 'A popAbttioo, lad there wiH be biiii- 
^tffe perhftp^j bj^c and bye : IJic people omteod 
they ought not to incur.sin eicpenfe, withdutfome 
adraatage,:. Their hbnojars. rqply, it amounts to but 
one. cent i man, aad is not worth growling about : 
The people howet!)er dedarp their determiuatiQn to. 
aboUOi thefe courts, as things, for which they ha^e 
no ufe : The judges then reply, in the.language of 
the gentleman from New-York, •' You arc a den 
of robbers, your conftitution. is. gone, and: all men 
wiU fly your (hores/* 

The gentleman frqm Maflpachufetts admits, the 
Ptcfident has power to retdpve, at pleafure, all offi- 
cers appointed by him, biU. the judges; but does not. 
jfee the fc»x:e of my implication qf it. I apply it in 
this way : Although thofc officer^, have a rjgh; to 
bold their offices at the will of the Prefid^t, and 
the legiflature cannot remove them during the conti- 
nuance of their offices, yet the. legiflature .can re- 
move without the will of the Prefidcnt, by abolisb'- 
ing their offices. In cafe, for example^ the escife 
law is repealed, what will become of the fu- 
peryifors, and other officers created by that law ? 
They will go out with the law. ; for an extinguifti- 
ment of their duties will neceflarily carry with it an 
cxtin6tion of their offices, whether the IVefidcnt 
wills it or not. 
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But a juc^e ftands on more indq>endent gtound 
He Ihall not be removed at the will of the Prcfident^ 
nor be ftarved out by the legiflature. He fliall be 
removed from the exerdfe of his duties, for naifbe- 
haviour only,, whilst exercising thofe duties : and. 
during the continuance of his offif:e, or, in other 
words, his duties^ the legiflature fhali not diminiifa, 
the confideration annexed to thofe duties. His in* . 
dependence and honefty in office, therefore, are: 
fufficicntly fecured againft executive or l^iflativ^e 
influence. 

But the gentleman from New- York has racked: 
his very fertile imagination to render familiar to. 
us by comparifons this wonderful and unjn-Qqev 
dented thing ; an officer without an office j a judge « 
without a court, without duties, or without autbo^ 
rity.. He has likened liim to a bridge, to a boat^ 
to the national debt, and to an eight per cent* 
ufurer. I will fpare your gravity, and that of thC' 
committee, by refraining to examine the fimilitud<5- 
as to the firft two objefts. What likenefe is there • 
between the falary of a judge, and the nacioDal 
debt ? The national debt is a 'oested right ; a 
right not accruing for fcrvices which may be render- 
ed, but for fervices, or money, aAually rendered or 
advanced. It is a debt, the confideration for which 
we have acknowledged to have received, and fot 
the difdiarge of which' we have pledged oiiiifclves. 
It is a debt we are under moral obligatiops to pay, 
having previouffy received from the ^editors, its- 
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equivalent. How ftands the cafe of the falary, 
which is faid to be appofite ? Is that a veiled right ? 
Is that a debt for which the community have re- 
ceived an equivalent ? It is neither. It is a debt 
which, from its nature, the public faith cannot 
ftand pledged to pay, except fo far only as the fer- 
vices aftually performed, require j it being depen- 
dent in its very creation on fer vices to be performed, 
and w^hich may be difpenfed with when they are 
DO longer wanted. 

Is the cafe of the eight per cent, ufurer more 
appofite ? If the occafions of men induce them to 
refort to the hoards of ufurers, it is a voluntary zd ; 
they know its intent and confequences, and they 
ought, in juftice, to be bound by their contraft. 
Although Shylockmay not be entitled to his pound 
of flefh, yet he is entitled to his ufury and interefl. 
And the cafe of the petty ufurer ftands on the fame 
ground, with all thofe important ufurers, viho 
loaned, at eight per cent, their money and ftock to 
the United States, during, her late preparations to 
fight the French. 

The gentleman from New. York expreffes his 
utter aftoniihment at the idea of judges and courts 
being too numerous ; and refers us to the example 
of Alfred, whofe courts and judges were fo nume- 
rous and well organized, and had impofed fuch 
terror into his kingdom, that apurfe of gold might 
lay in (afety on the high-way. I remember reading, 
long, iince, of thefe hundred courts, courts leet, 
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courts baron, &c. and, if 1 am rot miftaken, fir, he 
had a court oi chivalry too, of much about the fame 
value and advantage in his kiigdom as your addi- 
tional courts are here. But. if the gentleman me- 
ditates fuch extenfion and pcrfedbion in our judicial 
fyftem, why not refort to tiie fountain head, and 
take example from Moses yviho is certainly higher 
authority. He,''fir, eftablifted his rulers, or judges, 
of thoufands, of hundreds, of fifties, and of teiis ; 
and men too, fays the back, hating covetousness ; 
that is, I prcfume, haviig no falaries. But I take 
it, that both Alfred and Mofes, had a wider range 
in legiflation than.ihis Senate, and therefore, their 
Regulations cannot be very applicable. 

The gentlemen, both from New -York and Con- 
nefticut, have prefled upon us the policy of ihcreaf- 
ing courts and judges, to prevent crimes and wrongs, 
to proteft the weak againft the ftrong, and infure 
virtue and humanity among the people. I deny 
both the propofition and inference drawn from it, in 
the extent contended for. From whence, I aik, do 
gentlemen draw their authority for fuch extenfivc 
legiflation ? From whence arifes their power to 
pafs thefe laws, to prevent crimes, to proteft the 
weak againft the ftrong, and to punifli the guilty .? 
Not from the conftitution, I will fafely affirm j for, 
under it, but three or four fpecies of crimes are 
puniOiable by federal laws : to wit, treafon, pira- 
cies, and felonies on the high feas, oflFences againft 
the laws of nations, and counterfeiters of the fecuri- 
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tics or coin of the United States. Tliefe cohftitute 
their powers on the fubjeft of criminal jurifpra- 
dence, and are the fum total of our powers, wrictctt 
or unwritten ; unlefs, indeed, the gctitlemen draMr 
ifome of their authority for thtir extenfive notions 
of legiflation, from itit lex non scripta of Alfrcd*iB 
couatrjrj which, I am to'd, fome g^entlemen confi^tcr 
as attaching itfelf to our conftitutioh. But, admit- 
ting the propofition to be true, is the conclufibn 
drawn from \t well founded, that a multiplicity of 
eourts and judges infpirc terror, and prevent litiga- 
tion and the commiilion of wrongs. I confefs I am 
liow, ibr the firft time, to kam, that to infpirc 
terror, and prevent wrongs, you ought to embody 
an army of judges ; and that to fupport or difcou- 
rag^ litigation, you ought' to embody another fet 
of men, their general attendants, called lawyers, 
who, it feems, for the firfl: time, are to become 
pcacc^onakers^; who^ with their robes and green 
bags, will ftrike fuch terror into the nation, that a 
purfc of gold may hang, in fafety, by the high-way* 
Halcyon days thefe, indeed, which are promifed 
from a contiiiuance of thefe judges ; and if not 
vjfional-y, I could then anfwer the gentleman from 
Mafrachufetts, in the affirmative, that the millenium 
was mdeed approaching. 

The neceffity for numerous courts and judges is 
alfo infifted oUj by fuggeftions that foreign inva- 
fions may happen, and that infurreftions may alfo 
iaj>p€n } that confequently great revenues will bfc 
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Wadting) and confequently numerous courts to en^ 
force their coUeftion. ' This is reafoning at a very 
great diftance indeed from the fubjeft, to prove its 
utility. But I am wilting to indulge the gentlemeii 
and admit, that invaiion will happen, and annually j^ 
if he chufes, and iufurre£lions quarterly > I will 
then coQtendi that until the population of America 
amounts to jSve times.the prefent number, we fhall 
not (band in need of as many judges as there now. 
are, to adminifler juftice on all the fubje^s, which' 
can rightfully, under the prefent conftitutipn, be 
carried to federal adjudication. 

The gentleman from New- York has favoured 
us with another argument on this head, not adrefT- 
ed to. the fears, but to the pride of the people, and. 
a/ks if the paltry additional expenfe ought to have 
any weight, when it cannot amount to more than 
one cent a man. I anfwer, ilr, that one cent a man 
will not, to be fure, opprcfs the people j but this is 
a very unfair way of appealing to the ability o^ 
the people, by fliewing them among the thoufan^ 
items which compofe the aggregate of their burn 
dcBS, what each man's proportion is of one very 
fmali item. But as that honourable gentleman has 
-told u&, " that he confiders the government refting 
on the reafon of man, as' a folecifm/* I fliould fup- 
pofe, with due deference to him, that the better 
way would be, to goverarthis machine man, to in- 
creafe the army» rather than the judiciary- Twenty 
thoufand regulars, properly difpofcd of, would mak^ 

X 
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OS as faoQcft sis Alfred's futjefis, and wool J coll: of 
only three t^r four dollars a head. Tliis, too, is a 
kind of terror familiar in countries like Alfred's : 
but an army of judges is a new experiment, as we 
have been told this law is ; and was referved for 
the pblitidans of thefe our enlightened titties. 

Much has been faid about the hardfliip which 
will arife to judges, who have-quitted lucrative fctn- 
ployments, and taken feats on the bench, c6nfidfer- 
ing them as permanent provifions. One genrfeniah 
dcfcribes them as a venerable fet of men, betiding 
under the weight of years, and not poffeffing the 
agility of poft-boys ; another, as men who have 
been induced to abandon the aSive and lucrative 
purfuits of the law. Take them as pourtrayed' by 
cither gentleman. If they are men of the firft dc- 
Ifcription, there can be little hardfliip in permitting 
them to return to that ftate of tranquillity and ri- 
tirement from which f hey muft have been no doubf 
reludantly drawn ; and to which their age and in* 
firmities muft again invite their return. If they arc 
men of the laft defcriptiori, can they not readily re- 
turn to thofe feme aftive and lucrative pUrfuits 
which they had quitted ? Have their talents and 
faculties, for the purfuits of which they were bred; 
been palfied, by a feat for a fingle year on the 
bench ? And can that fingle year's derangement 
of their afiairs be retributed only by a penfion of 
two thoufand dollars a year for life ? Such calcula- 
tions and demands mud illy con\port with the cha- 
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rather df ibofeof the firft defcriptiotl ; anj4 they are 
pdor compliibcnts, indeed, to the talents, legal ac- 
quirements, and legal flanding of the fecond. But 
is there no hardihip on the fide of the community i 
Is it enough for them to be told by thefe judges, 
true it is you haVe eflabliihed an pfelefs fct of 
tourts ; but vf'c ha*c been Uicky enough to get into 
bflice, the conftitution protefis us there, and get Us 
out if you can ? I doubt, Ci-, this reafotting would 
4ibt .be fatisfslOory. to men pofleifing common ho* 
vxAy^ and the ordinary ndtions of right ind wrong. 
It would not, however, be taken as a fatisfadlory fct 
off againft liie fifty thdufand dollars annually. 

The gcntl'cman feofai New- York has contended 
fi;rongly againft an ideai which, he apprehends is 
entertained of incrcafing the power And influence 
of the ftates, by leffening your federal courts. 

I hold out no fuch idea. It was a furmife of 
,the gentleman. I wiih the federal government to 
poffefs and exercife all its rightful powets, but no 
more. I wi(h the llate^ alfo, to be left in the exer- 
cife of theirs. I do not wifli to fee every thing va- 
luable exi(rai^led JErom them. I do liot tvifix to fee all 
-pofliblc fuhjeft^ dxsiMm into the gi^eat vortex of fe- 
deral legiflation ahd adjudicdlibn^. I do not, in fhort, 
wifti^ as fome gentlemen may do, to see one mighty 
cahioHdated stover eignt^ cQlle^edfrom ^nd^re^ed on 
the mihs c^ali the sfatfi sovereignties. 

It is now growing late^ and the. committee muft 
be fatigued ; I will trefpafs yery little longer on them. 
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Maay of th€ obfcrvations, which 1 have anfwered, 
were, it is true, very foreign and irrclevent to the 
fubjcft. They were, it is truie, but the glcaaings, 
as the gentlemen who have preceded me ieft little 
for me to aiifwer. 

But permit me, for a fingle mcHnent, to draw 
gentlemen's attention to the real merits of this quef« 
tion, and aflc, have the arguments been fairly and 
fatisfa6torily anfwered by the gentlemen in the op* 
pofition ; arguments which went to the many diffi- 
culties and abfurdities which would grow out of die 
conftitution, under the con(lru£ti(Hi againfl which I 
contended ; which went to fhew, that the conftitu- 
tion could only be fairly and rationally conftrued to 
fecure the independency of a judge in ofEce^ dur- 
ing the continuance of that office ; which we&t to 
fliew, that the power of Congrefs, to ercft inferior 
courts, was difcretional, and was, therefore, necef- 
farily accompanied by the power to abolifh them ; 
that by the conftru£iion contended for, finecure of- 
fices for- life would be erefted under the confKtu- 
tution ; that the abfurdity of an officer, without an 
office, would exift ; that the power of legiflation on 
judicial fubjefts would, in effe^ be arreftcd, in- 
deed deftroyed j and that it would produce the ex- 
traordinary phenomenon in our government of an 
officer not amenable to your laws, to your awiftitu* 
tion, or to the people thcmfdves ? I appeal to gen- 
tlemen, if thefe*have bceii fairly and fetisfciftorily 
Mfwcred ?— They h^ve not. . .' 
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After Mr. Bh^ckenridge concluded^ the 
houfe adjourned to the next day,. Friday thfe iif* 
teenth. The Vice-Prefident of the United State$ 
attending, Mr. Baldwin who had been Prefident 
pro tempore, opened the dtbate. He x>bferved 
that in the fe^t widi which he had been honoured 
by the Senate during the preceding part of this deu 
bate, his duty had obliged him to pay particular 
attention to gentlemen who rofe to offer their opi^ 
tiions : he had felt himfelf pleafed and inflrufted 
by one of the mofl: luminous difcuflions, in both 
views of the queftion, that he had ever witnefled, 
which he hoped and traded would guide the Senate 
to a ufcfiil and proper refult. In this late ft age ctf 
the debates it could not be eKped:ed of him to be 
able to contribute any thing new or important. 
But, as gentlemen had fo generally thought proper 
to exprefs their opinions, he would not withhold a 
public declaration of his own. 

He thought the rangeof this qucftion, and the 
field of argument had been made more exteniGve 
-.than ftriaiy related to the qucftion ; but they 
might be uleful, in leadihgto a fibal determination 
on thfe fubjeA of the refolutton now under confidcr- 
ation. The remarks- that kad been marie of impro- 
per motiv'efii and defigns, on the one fide and on 
the other, eith^ that there was an! intention to 
urge forward the powers of the gavcmment^ till it 
Was carried altdgfether: beyond its principles, or that 
thete: wks an^ imreterate fyftem of c^pofidon to it. 
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which fought nothing lefs than Us QV^rthrow, he 
ihduid tak^ ntf notice: of| as thej had already becil 
extended farther than he |iad ^i&od. ^ His refpe^ 
for worthy gejatlemeo, with the greater part of 
trfaom he had fo lodg Jabtfured. in our public coun* 
tils;iii$7efpeAfor thie {^ebjile ^hom they tieprefeU-* 
ted^and for the State Legiflatnres who had on thtt 
Dccafion picftrrred lixtax to their feHow-citiz€tf s ^ k i% 
to be prefnmed^ frodi full experience pf tlidtr taleiuts 
Sind virtues, forbade him to efi^rtain any doobc Df 
their defire to promote the beft intereft^ of theil* 
country, and to pi^e£^YC Our exceltent conftituiiob^ 
which they are &I1 fwotn to. fi^ppdrt* If at aivy 
time obfervatious different, from thefe . efcaped 
him, he hoped they would be cdnfidered as.diefuf» 
i;eihons of his own infirtaity,. apd not the refult of 
deliberate refiedion. His own gener^L opinion on 
-fuch fut^edts wa^i that it is the nature of all deleggEi- 
ted power to increafc: it his been very aptly faid, 
'to be like the fcrew in mechanics : it, hiolds all it 
gains, and cvtery turn gpiins a litde more j .the pf^^f;^' 
keeps conflantly accumulating^ till it becpmes abfo- 
lutely infuppdrtable, . and theti falls ia ruins in a 
tremendoujs crafh; atid the. accumulation bbgins 
again ; fo/ that -the hifidry of fcivil fociety is bat a 
general view of -thcfc vail wavfes fallowing -. cstdi 
• other: oftentimes m -dtcadfuLfncceiBob. . That this 
wasi the. tendency of [fociety i he dionght apf^tured in 
fome mcafnrc from 6«r pwn&ort hiActrj, wheth^ 
view&d'i]a;WatioaiiO)OurftateiOr fedei^/*gOTCCli* 
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laments ; fevcral of Ato ha<J alHsady made 43onfidciw* 
al^ advances^ this^courfe ; he knew of pone oi 
them that had declined/ Though he hoped and 
tr&fted, that thU f^tal prqgre^ffion would be itoweH 
in our country, thaft it had ever been before c^ the 
face of the earth, a$d that it would allow to u& ma- 
liy ages of great political happmcfs, y^ be did noli 
expeA it would be ibund in the end to be an excep- 
tion to his general remark. He alluded tofeverai 
inftances in' the federkl government^ and obferved 
generally, that as we Hfere now in the thirteenth 
year, under the prefent ' conffcitntion, as we-had 
been thirteen years undir the okl fyftem of the ar* 
tkle^ of Confederation, iie thought it ufeful in our 
refieSioins to* make a comparifon betweox them : . dti-» 
x^ing the &:ft period o: thirteen years, the federal 
gbvemment, as it was ailed, pofiefitd neither legifla^ 
rive, nor judicial power, nor any revenue, at all ; 
they were tiot able evea to form their own tody, hy 
compelling the attendance of theit members ; they 
attended or tyere abfent, as th^y pleafed. Their 
ideas of the encroachments that it was neceffary.to 
make on the powers that were then in the pofleffion 
of the ftate governments appeared to have been 
very diffeiicnt from ours ; they carried on a long 
andobftinatewar,andas theyfuppofed^hadnearly fi- 
nifhed a.fettlen^cnt of their accounts ; and yet there, 
was much lefs complaint of a want of power, unea- 
iitiefs and fixuggles for more, at the clofe of that 
ifirft period of thirteen years, than at the pri||^t 
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time* He 0ioiild not eohrg'^ on this vUsw of the 
fobjeft ;. when he iaw that he was (pieaking in the 
a&mbiy of the.mofl; ancient Ait^fmda of our coun*. 
try, he knew that though he barely glancqd at th^ 
kkas, their own rejcotie^ioni would prefeot th^m in 
all their extent. The obfervaiions' that had been 
before made by geitf lemen on tlis 7iew, had been 
ib general^that he.couM only meet and qualify them 
by other general obfervations : he thought they 
did not furmih a foundation to apprdiend m over^ 
throw of the government. • 
. . The refolution now uadcr confideration, pro 
{srofes to reconfider and repeal the new judiciary la^ 
pafled laft fefiion ; it does not follow, that thi$ is Bm 
eflbrt of a general ^hn of deftru£lion, as applied to 
our federal government : ^1 public bodies mud: a( 
ibme times renew their ovn proceedings ; while 
the maxim remains true, that it is the lot of humatfif 
nature to err, this mud be the cafe } parliameata- 
ry aflemblies have provifions for rcconfidering their 
queftiOns, and courts of juftice for granting new 
trials. 

The firft and moft natural fource. of argument 
that prefents itfelf on fuch occafions is the circum-* 
fiances in which the aft took place ; to enquire 
wliether tJbere was any furprize or unfaimeis, not. 
according to^pnnciple and cuftomary form. Gen•^ 
tlemen hai% had the candour feveral times to ac-' 
knowledge, and it was very freilv in his own recol* 
lettpn^ that this was the cafe on the paflage of tbe 
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law, which the motion propofcs to rcpical ; that iC 
was verify bciieved at the time, not to poffcfs an 
aftaal majority of the votes of the other houfe, and 
therefore, every propofed amendment was rcjeftcd 
by its friends in the Senate, as they did not confider 
it fafe to fend it back open to any queftion in the 
Houfe of Reprefentatives. He inftanced theprppo- 
fed amendment to ftrike out Bairdftown, the place 
fixed by the law for the court in Kentucky, which 
was acknowledged to be a proper amendment, and 
afterwards introduced in a fupplemental law ; he faid 
he was himfelf now acting under an imprefQon that 
that law never did unite here in its favor an aftuat 
majority of votes, according to the rules of the Se- 
nate and of the conftitution. He then read the rule 
of the Senate which forbids a fenator to vote on a 
queftion where he is interefted, and a claiife in fcc- 
tion (f, article I. of the conftitution, which prohibits 
a fenator or reprefentative from making an office to 
hold it himfelf: he referred alfo to the fettled prin- 
ciple in the inveftigation of truth, that a perfon's 
relation of a common matter of faft in ^ queftion of 
a few ftiillings value, could not be relied on, if he 
'had even a remote intereft in the refult of if. He 
hoped his affurances would be accepted, that he did 
* not' make thcfe remarks to excite any unpleafant 
fenfations ; he wiflied to avoid them ; he touched 
them as flightly as he could, giving them their 
 proper place in the argument ; he was fenfible they 
did not prove that law to be a bad one ; hn^tjffff 

Y 
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formed tlpie fir^ and the {faroQgcfl; reafon why the 
fubjed !(hou]d be reconfidered, which was the maia 
ob^eft of the prefent motion j for it was open to all 
amendments in its prpgrefs. 

Another obvious fource of argviment, he faid^ 
on this qneftion of repeal, is the comparative merii: 
between this new judiciary law, and the old one, 
which will be reftored^ if this is rcpe^ed, with fudi 
other provifions ^s may be thought neceflary. 
The whole of the difcufHon at the lalt feflion, was 
on this ground ; it is familiar to us all ; it w^ 
then ample and convincing, fo as to produce the ef- 
fcSt which has been acknowledged ; no doubt it 
would do the fame, if repeated at this time ^ it is 
to be prefumed the effefi of it is not loftj to pur- 
fue it in all its detail on this occaiion, would mak^ 
the difcufEon altogether too prolix and tedioas^ 
There were, however, two or three points in thq 
.comparifon he begged leave a little to dwelLupon. 
Firft. ''In taking a general look at the two fyftem$^ 
the ftrongeft point of diftin&ion, which fei^es th^ 
firft view, is, that in the old fyflem the fame 
judges hold the fupreme court here and a court in 
each of the flates, with the exception of the ftates 
over the mountains ; in the new fyflem, no\[r TCPpch- 
fed to be repealed, this is not the cafe } the^pbrts- 
in the feveral ftates are held by different judges. 
This bad ever appeared to him a radical, and vi- 
tal failure in the new fyflem ; it deprives the }udg- 
tf/ti the opportunity of afuU knowledge of local 
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laws and ufages, anddefti^oys the polfibilityofum- 
formity : it is alfo a maiiii artery of healthfiil circula- 
tion in the body politic. In giving a fatisfaflory 
admtniflration of a governmcint over a country of 
tins vaft extent^ the great objcft muft be to avoid 
the neceffity of dragging the people from the re- 
mote e^tteities, the diftance of thoufands of miles^ 
totlie fej^t of our g^eminent, or far froifi their 
homes, whct^e they cslniiot have thfe ufuaf advan- 
tages Jn courts of juftice. WMle two of the judg- 
es c£ the fupreme cotirt^ httd a court in each (late, 
this was almoft entirely avoided, except in fome of 
Ae la3f geft ftates. llie fuits wei'e rarely (fctermined at 
the firft court ; at the fccond tourt the judges were 
cociiidered as bringing the fenfe of the fupreme 
cbt^i^t 6n the fubjeft ; k feetned to give as fatisfac- 
tory a coriclulion to the bufinefs, as if the parties 
^ad teen themfclves before the fupreme court. 
Though gentlemen all appear tofubiAit to the force 
of this argument, yet they fuppofc they defeat it 

» 

by the vague and general declamation, that expe- 
rience has proved it to be impraAicable j that wc 
fliould have no more venerable ju<^es ; that men 
ftitift be appointed Tor their agility rather than their 
w^lpia^ &c. He averred experience had determin- 
tc^B fuch thing ; very venerable judges had gone 
through that diity from the beginning of the go- 
vemment, without any apparent injury to their con- ' 

ftitutions, with as few refignations as ordin^ily 
take place amrag ikte judges, and in fkA, ^'iMjI^s 
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bodily labor than is required of many members of 
Cougrcfs for a much fmaller compenfadon; he 
thought cxporiencc proved that men equal to the 
labor^ and alfo well fitted for the office, might be: 
found, rather than give up fo indifpenfible a pro- 
viiioni efpecially as under the prefent motion, addi« 
tional proyifions may be made to render the fyftem 
more practicable and lefs laborious. 'The chatige 
that had been made was^ no doubt, a great relief 
to the judges ; but we have other and more nume- 
rous conftituents whofe relief mull alfo be attended 

to. 

9. Another ftrong point in the comparative 
view of the two fyfteras is, that the new law, now 
propofcd to be repealed, attempts to draw off more 
bufinefs from the ftate courts to the federal courts. 
When gentlemen talk of expediency, may they not 
be alked, what is the expediency of that meaiiire ? 
Will it make a more convenient and complete or* 
ganization ? When they talk of carrying jufticc 
to the door of every man, may they not be alked 
whether that is moft perfeftly carrying juflice to the 
door of every man ? His fituation in the former 
part of the debate was fuch, that his duty would, 
not permit him to take notes of what was thi ^d, 
but if he had the arguments of gentlemen .o$i/fU 
bead before him, he ihould be pleafed in applying 
it to every one of them, to fee how they would ap- 
pear to defeat themfelves by the application of this 
pri^ttjk. This, faid he, goes^ire&Iy to the great 
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dcfcft in the theory of federal government, which 
has at all times given uneafy apprehenfions to its beft 
friends, refpefting the final fuccefs of this vaft and 
benevDient experiment in government. The idea 
of a continent uniting under a general government, 
which fiiould fettle general regulations, and do away 
the moft common caufes of war, is not a thought* fo 
much out of the ordinary fubjeftsof refleftion as to 
require any inventive or profound genius to call it 
into view. It is readily conceived that the caftem 
continent, as well as this weftcrn, might have often 
refle&ed on the practicability of the vaft experi- 
mcnt ; the great difcouragement which has proba- 
bly prevented it, has been that the immenfe and 
un wieldly enginery which would be neceflary to 
carry it on, to adminifter its laws, and manage its 
money tranfaftions, with tolerable, intelligence and 
fidelity, and keep up the great vital circulation, is 
not within the compafs of human faculties and en- 
dowments. If ours fail^, it will be from that caufe ; 
its wifeft and beft friends appear always to have 
been aware of it, and therefore have, as far as pofii-^ 
ble, direfted it to a few great and general regula- 
tions, which fcemed indifpenfable, and which were ^ 
leaft difficult in their operation ; but that it ftiould 
be put to ordinary bufinefs, then well done by 
ftates, as though in its nature better fuired to it 
than ordinary governments, had always appeared to 
him, to be the moft unpromifing dired^ion that could 
be given to it. He confidcred, that as the ftrongcft 
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pbifible obje^ion to the new judiciary law, uow 
propofcd to be repealed, that it was unneccflkrily 
drawing the buiiQefs froih the dates, where \t was 
as well lodged, and probably as weU condtt£^, as 
in any goyernment on earthj to the federal eftabliih- 
ment, where, if it ,^as pdflibfc to cotldud ft aft ali, 
it was not poffrblc to condn^b it fo wcB, and &r 
much to the fatisfkdidn of the pec^k, for whom 
alone governments are inftitutcd. 

The 3d iburce of argument which: he fltould no- 
tice was the document No. 8, fent by the executive 

* • 

As this had already been the fnincifAl topi? 6f Ir^^ 
gument to fevcral gentlemen, arid had hetn pkced 
in fo irrcfiltible a point of view, in fupport of the 
propofed rcfolution, he fliould add but few word^ 
upon it. It is faid the document is inconred ; it is 
fuffictcntly correal for all the purpofcs of the argu^ 
jraent, which depends not on there being three or 
rfour more or lefs fuits in a particular place, but to 
ihew that the old judiciary fyftctti was perfcftly &f- 
iicient for ail the bufinefs, and that tht buiinefs wasi 
aftually decreafing when the fyftem was . extended. 
T6 this the document is perfeftly fufficient, and coil- 
x:lufiye. On this it has •been obfcrved, that dicre 
being but little buiinefs, and that decreafing^ is fo' 
far from being an objcflion to the fyftem, that it H 
the beft argument in its favoiff ; but this proves the 
perfcftion of the old judiciary fyftem, which was? 
the caufe of it, and is now prop6fed to be reftored^ 
ami not of the new, which is yet fcalrcely got into 
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operation. If the decrcafe of bufinefs prov^ed th& 
Qeccffitjr pf the furtl^er exteajt pf the fyftem, in the 
judiciary law, the continuing to decreafe, which ap- 
pears CicKe that time, proves that the fyAam ought 
vpw to b« ftill further extended 

.Mr. B. faid, lie would proceed to fubmit a few 
remsgrks on the view that had been taken of the 
iubj^S in its relation to the coaflitution. It feems 
this part of the conftitution is confidered as- capa- 
ble of different meanings, and from fo naany differ- 
ent opinions expreffed upon it he had no doubt it 
was the cafe. Ahhough governments o£ written 
la>ys, and written conftitutions are undoubtedly a 
great and invaluable fecurity to the regular adisiLini- 
(Iration of public affairs, yet it muft be acknow*^ 
ledged that, like every thing human, thfey are im- 
perfefl ; they clearly define and fettle many things 
which w:ould otherw ife be afloat } hut they do not 
fettle every thing ; queftions wUl arife in adminifter^ 
ing them, which occafion honeft doubts. When a 
new law is paffed, the raoft upright and enlighten- 
ed courts require a length of time to fettle the prac- 
lical queflions under it^ and to give definite mean- 
ing and precifion to all its parts. This muil be 
JDjofe lijcely to occur in written conftitutioas, which 
^unbpace fuch variety of important fubjefts, general- 
ly in a- very fraall compafs. Many queftions of this 
Jcjnd have ?ilready been fo far fettled by praftice on 
.pur conftitution, that ^hcy have rarely been ftirred 
pf latiB. Thpfc pccaj5pp$ hi4 bc^ji reprefented jtf ' 
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the time, as very threatening to the government ; 
Congrefs was then nearly equally divided upon 
them, and they did not in the end prove fo difafhrous 
as had been predifted ; they had generally termina- 
ted in favour of the ftrift rather than the literal 
eonftruftion of the inftrument, not to make the 
words cover the moft that they poffibly could. It 
had been contended in the early years of the govern- 
ment, repeatedly, and with much earneftnefs, that 
the preamble of the conftitution was a grant of 
powers, and when a meafure was propofed, if it 
could be ihewed to have a tendency •' to form a 
more perfeft union, eftablifii juftice, infure domeftic 
traaquillity," &c. it was conftitutional ; the words 
*^ general welfare" in art. i, fee. 8, had been often 
urged for the fame purpofe, and as authcMizing Con- 
grefs to build manufafturing towns, a national unt- 
verfity, and to carry on any pecuniary enterprizes, 
with the public money ; deliberate praftice feems 
for .many years to have fettled the conftruftion that 
thofe words (hould not be confidered as a diftinft 
grant of power, but a limitation of the power grant- 
ed in the former part of the article, to lay and cot- 
left taxes, &c. He inftanced alfo the power of the 
Prefidcnt to remove officers, and fevcral others to 
the fame ejfFcfl'. It was fome reward, he faid, for the 
trouble they had had on fimilar occadons, that the 
greater part appeared now to be fettled, as fuch in- 
ftances occurred much lefs frequently than former- 
ly : the one which now prefents itfelf is new j be 
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CKprefTed his confidence that a refult as prope!* and 
iatisfaAory would take place on this, as on former 
occafions. 

He bdieved there were federal points of this na- 
ture in relation to the judiciary on whiph the bthet 
departments of the government confidcr tbemfelves 
as yet to have fettled no praftice ; on which he' ob- 
ferved generally, that if it had been intended to 
convey thofe diftiliguifliing powerij which have late* 
ly been claimed in their, favour, k might naturally 
have been expefted that it would have been done 
in very confpicuous charaAcrs, and'hot left'tobe 
obfcurely explored by conftruftion, not enlightened 
by the leaft recolleftion from anybody, on a fubjeft 
and an occafion certainly of the moft imprcffive kind, 
and fo little likely to have been forgotten. He faidj 
the extent that is now claimed to thofe words in art. 
3, feSion L '* That the judges, fhould hold their 
offices during good behavipur/' was greater than 
lie had before contemplated. His own judgnicnt 
adopted the conftruftion that bad been given: by fe*' 
veral getitlemen who fupported the refolution, and 
which they had illuftrated fo much at large, and fo 
ably fupported^ that he fliould add but few words 
upon it. The phrafe creating or eflablifhing office h 
familiar in our conflitution and laws, and may be 
done by the conflitution or by the legiflature j it& 
attributea are like the ordinary attributes of legifla- 
tion, to be conduced as the wrfdom of the* legifla- 

ture^and the circumflances of t lie.. country nwy 

Z 
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direft* Office in its otiginil ufe is fynonymooi 
with duty. When the fyftem of duties is ^fbparticti<' 
larly defined and prefcribed by the conftitution, that 
Ae fiuidionaiy is able to go on in the difcharge of 
-die. duties, the office is created or eftabliih^d by . 
the conftitution ; when this is done by law, it is 
iaid to be created or eftablifhed by law ; the firft 
<nay be of equal duration ^^ith the conftitution; 
when it is created by law it may be of equal dura- - 
tion with the law, but in neither cafe can it be of 
l(»iger duration ; to fuppofe it, appeared to him to 
be abfurd. When it is faid, " The judges flisdl 
Bold their offices during good behaviour/* the firft 
and obvious meaning is, that it ihould be theirs dt|r- 
Jhg life, or as long as there was fuch an office, un- 
lefs *they refigned or where removed for mifbeha- 
viour, that it .ihould not be taken from them to be 
given to another. In fuch queftidns of conftruC' 
tions as to the meaning of words and phrafes it is 
very difficult to prove that they mud mean precife- 
ly this and nothing elfe ; it was fatisfaflory to hitt 
that this conftrudion fully fatisfies the mfatting di 
(the words ; without doing violence to thfc other 
iparts of the. inftrument, it does not interfere with 
and deflxoy the words which give the legiflativc 
|)Ower to Congrefs* It is known that the impor« 
tance of the integrity of legiflative power, which is 
ibmetimes fpoken of under the expreffion omnipo- 
•tA^ceof .tmUament,.is at leaft as favourite apart of 
^be theory ivhich we have been moft in the habit 
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of confu]dQg» as the indqpe&dence of judges, .particu- 
larly in the extent which it is now propofed to give it. . 
Thi^claufc isfpeaking of the /^;2f^rf of the ofEceand 
npt of the existence of the office,; that had been aptly 
difpofed of in that part of the inftrument, which is 
on that fubjeft>. and is to he fought for among the 
legiflative powers and prohibition of power. 

• • • « # 

On the tenure of office, the cenftitution fays^ 
the Prefldent fhall hold his office for four years^ 
fenators iax fix. years, &c. judg^ during good bc» 
haviour. 

All tbefe fuppofe the office to be in exigence, 
but are not defigned to autho^ife the fun£ljonaries 
to hold over beyond that period, or. to affieft the 
power which is given to change: thofc inftnunents* 
The judges ihall have the highefl poffible tenure,., 
they ihall hold their offices as long as the conftitu-* 
tion of the country, and the conftitution of their of- 
fices exid, if they behave weU. He could not cqo^ 
fider the conftitution as contemplating their furviv^ 
ing or holding beyondthe exiftence of the cpnftitu-^ 
ttbn of the country, or the conftitution of their 
office. It would be a very ftrained conftru6iion to. 
confider that as intended. It would, alfo be a very 
ufelefs one ; it goes to prevent the legiflature from, 
&e right to make laws on the fubjef^^ as the cir- 
cumftances of the country may r/cquire, without 
which he did. not fee how the government could be. 
carried on^^and yet does not fecure thejudgfs Cpche 
intolerable profecutions and oppreffions of tllofe 
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laws ; in (hort it does all the harm and docs no 
good. 

' The more violent partizans of this theory or 
indepetideiice of judges fay, that our conftrviftion 
deftroys the principle altogether; that theconftilu- 
tibti might a^ well have faid nothing; that it leaves 
the judges Entirely at the mercy of the legiflaturc^ 
This is arguing from the abufe of power, and ought 
*not to-be admitted ; it is not to be prefumed that 
when a conftitution or a judiciary fyftem is well 
adapted to the circumftances of the country, and 
gives fatisfaftion to the people, that it will be lightly 
dianged or altered, or that it can be put down or 
deftroyed merely to get rid of the officers j they 
may abufe any other article of power to as great 
cxccft ; they might prefcribe intolerable duties, as 
has been obferved, and thus oblige the judges to 
refign, &c. He would not pretend to deny but 
that the words mfght be taken in a more extenfivc 
ferifcjbuthe thought this the moft natural, andfuf- 
ficient to fatisfy them, and that there are not many 
pages in the: conftitution in which as probable and 
promifing a criticifm as the one that has been made 
on this occafion might not be taken and introduced 
to difturb and unfetfle our praftice. It ii to be 
fdcollefted that this theory of the independence of 
judges has already been carried T^y us farther than 
any body elfe has carried it, in placing them beyond 
the reach of removal, on the joint addrefs of both 
brailcbes of the legiflature ; he was not convinced 
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ijiat any fo important effcfts had flowed from it, or 
that experience had as yet determined any thing fo 
certain and encouraging on this theory, as, at this 
time, to warrant a further extenfion of it by con- 
ftruftion. 

Another meaning which has been given to the 
words is, that the legiflative power on this fubjeft 
fliall remain entire to inftitute and (hape the courts 
as they may think proper, with the one exception, 
that " there muft be one Supreme Court ;** but 
that judges once appointed, are authorifed to hold 
their pecuniary emoluments during life, unlefs re- 
moved by impeachment. This conftruftion does 
not go to defeat the propofed refofution ; the refo- 
lution fays nothing about what fhall be done with 
the prcfent judges ; they may get their full fala- 
ries during life, if it is their conftitutional right. 
He thought that of very fmall importance in the 
argument, and hoped thofe gentlemen would not 
be prevented by it from voting for the refolution, 
if they thought it had been fufficiently fuppor- 
ted by arguments derived from the nature of thfe 
fubjeft, which he thought was the true ground on 
which the queftion ought to turn. 
' But a much more extravagant conftruftion on 
thofe words, he faid, had been taken, that the' words, 
^ they fliall hold their offices during good beha* 
viour,'* were to be confidered as a limitation of 
the power of the legiflature, in creating and faftiion- 
mg their offices— that the offices are to be confi- 
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dered as th^rs^ sos a vested rights that it would be 
aibfurd to fay» they ihould bQld their offices, that 
tfa^ were a ^veiled right, &c.. when they might 
aoy day be taken away by a change of the confli" 
tution, or a repeal of the law which creates ity and 
which is the co^tutum to that office ; that you 
flioold nor kill the man^^ but' might fink tfie&ipoa 
which his life depended. Some alfo lay partlailar 
llrefs oa the words *^ their offices" as meaning a. 
particular and definite fyflem of duties, which the. 
judg^^s had received from the goverjamcnt, by- the. 
^Mra^^ that the legiflature had no right greatly, 
^o vary or change this definite fyflem of duties^ io^ 
as to m^ke it veiy burdenfome, and oblige then; 
to tefign^ and in that way afleA this all-important- 
provifion of the conftitution, the independence of 
Judges. This appeared to him fo extravagant, and 
inevitably led to fuch a train of confequences,. a» 
had been fully ftated by thofc who had gone be- 
iatt him \ be was fo confident it could not be adop« 
led and praAifed upon, that he fcarcely apprehen- 
<ded any danger from it. To be fure, if the offieea 
aire theirs, a vefted right, a matter' of coatra£l be* 
tween them and the government, there i$ an end to 
all power in the legiflature to. change them or even 
legtflate upon them^ without the confent of the 
judges ; they muft furvive the law creating them $> 
and they n^uil alfo furvive, even though the confti- 
tutioa itfelf fliould be changed. If any cobftruo-* 
iion does yk)lence to the coniUtution^ and defeats 
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its raoft cffential provifions, this is the one, and 
needs to, be made the fubjeft of all the warriings^ 
which had been addreffed to us on thofe important 
grounds. 

Mr. Wright of Maryland, obferved,, that he 
had been called forth, early in this debate, rather 
to defend theftate he had the honour to reprefent, 
from the unkind imputation of " a violation of her 
conftitution,'- (in wjiich he flattered himfclf, he 
had fucceeded even to the fatisfafticm of the ho- 
nourable gentleman himfelf, who, he prefumed, 

• from mifinformation, had been induced to make it J, 
than from any defire at that time, to enter into 
the difculSon of the merits of the rcfolution then 
under confideration of the Senate. He therefore 
hoped, he ihould now be indulged with a few ob* 
fervations on the merits of the refolution before 

^ then^, and although it had already occupied fo much 
of the time of the Senate, and had been fo ably and 
fo fully difcuffed by honourable gentlemen of great 
abilities and experience on both fides, yet he fliould 
prefume to call their attention to fuch prominent 
features of the cafe, as had been imprcfled on his^ 
own ttiind. 

This fubjeft has been brought before us in the 
impofing fliape of a recommendation of the Prc- 
fidentof the United States, thejnational, the con- 
ftitutional organ of the government, in his official 
meffage to Congrefs on theftate of the Union ; a 
duty impofed on him, by the exprefs letter of th^ 
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conftitution ; a duty he was bound by the moft icK 
lemn obligations, conftitutiooally to difcharg^ ; a 
duty that renovated and enlightened America had 
too recently felefted him to difcharge, readily 
to believe he would unconftitutionally abufe. 

Sir, this fubjeft has been fubmitted to the con^ 
fideration of the Congrefs of the United States, a 
body felefted for their patriotifm, their wifdom, 
and their virtues, the conftitutional organ of the 
legiflative will of the nation, in order to inform 
their minds, and point their attention to the great 
and important fubjefts on which they were conven- 
cd to deliberate, on the honeft difcharge of which 
every thing valuable to America depends. This 
fubjeft had not been brought before them in a man- 
ner to coerce a hafty or an immature decifion on 
the fubjeft, nor had it been left on the vague fouit- 
dation of fuggeflion or conjeSure, but it had beeii 
brought before them in a manner that impofed de- 
liberation, and had been fupported by documents, 
that had paralifed and almofl fealed the lips of op- 
pofition on the point of its expediency. 

5lit, however impofing the manner, or however 
incontrovertible the matter on which the refolution 
was predicated, yet, honourable gentlemen are 
found on this floor to oppofe it as a meafure of that 
adminiftration they feel indifpofed to fupport, par- 
ticularly as it implicates the policy of the late ad- 
miniftration, and indeed a meafure which was the 
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work of thtxt own bands, which mankind at all 
times hate been ptont xo admire, and however 
convinced of their errors, have with grdat reluc- 
tance been brought to confefs them. 

Sir, it would feem bjr the cburfc of the argu- 
ments on the prcfent qucftion, that we had it ia 
contemphtion to break down the federal Jtrdiciary 
aStogether, and to fubvert ancient foundations, and 
as if the agctits or perpetrators {t% xht gcntlcfflaii 
from Connefticut has politdjr called them,) with 
pointed hands intended to dcftroy that conftitution 
thejr had fwom to fupport, and to leave the comi* 
munity 'without a judiciary to inforce obedience to 
the laws, whereby the ftrong might give la#to the 
weak, the rich opprefs the poor, and the artfiii 
and the wicked impofc on the weak and uninform- 
ed ; and all with impunity, and indeed w'ould induce 
a belief, that they atone had either Kfe, iibert]^ 
or property to be prcrteftcd. But the faft isf, 
that tlie old judiciary fyftein,' ttiat has anfwer- 
ed' every neceflary purppft from the commence- 
mcnt df tlie government, remains inviolate. It is 
the new fyftem eftabliflied at the laft pdriod of th5 
lift ftffiori (tf ^Gongrefs, a fyftem whereby fixiecn 
liew judges %ere introiJacec! as circuit jilidges,'fcve- 
fal of 'whom had been promcfted to be circuit judges 
•frdrti' diWWA' jiidges, to tnlkb room in the diftrift 
courts for gentlemen of 'Congrcfs who aiEfted to 
cftaBHfti tins new Fyftein, arid ^ho therefore were 
by the conftitution difqualified to accept thatoffice, 
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created during the time for which they were qlefted 
to ierveiin Coagrefs, and as he had faid before^ 
thereby iadirefWy minted oflSces for themfelves 
and the favourites of an expiring^ adminiftration— 
a meafure refilled by the republicans in both 

* 

branches of the national leglflature^ a meafure which 
was carried into operation by thofe from whom the 
people have revoked their confidence, at ihe mo« 
ment their power was pafiing away^ at a time when 
the bufinefs in the federal courts had declined near* 
ly one half, and when the fedition law had ceafed 
to be aa engine to reftrain the liberty of the prcfs, 
and to punifii n^enfor the exprefilon of their honeft 
politic^ ^opinions— was all that was intended to be 
repealed. : 

Here Jet me call your attention to the letter of 
therefolotion, which on reading it will be found to 
extend no. further than to the repeal of the aft of 
Gongrefs of the laft feiEon, by which fixteen new 
federal judges had been created, and a fyftem eftab- 
lifhed- at the annual experice of i^q^poo dollars. 
We are now called on, as the rcprefentatiyes^of the 
:iiation,'as the organ of their legiflative will to de- 
termine whether this law, which has been ever odi»- 
ous m the .fight of the people* apd whofa birth .was 
not entirely legitiniate, ihall be rgjealed- We are 
informed by^the Pi:eiidpm himfelfj, that it i,^ W^P' 
ceijary, and that faft has been eftabliflaed by the 
document fubmitted to. us qu the fub^eft pf tjie Jur 
diciary courts of the United States. ,^,We^arc. in^ 
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formed alfo that 6n tlhcrepcal' of this law and the 
makinGj fome retrenchments in the naval and mili- 
tary eftablifhmcnts, ^whicH have been already pro- 
grcf&d in, is predicated the repeal of the odious in- 
ternar taxes;' and in this^ manner and to effeft this 
defirable plfrpofe, thisfubjeft is brought before usV 
Can 'we then hefitatc to reheve our people from the 
burthen of their odidus internal taxes by the repedl 
of ' thte' unneceffary law ? I fhould prefume not, if 
gOYcmcdJingly by the regard to the public welfare ; 
but we have notwiihftaliding Been told by honour- 
able gentlemen oii the other fide of the Hoiife, that 
this Paw oiight not ib be repealed : 
1. ■Becauftfitiiiffejtbedient.' ' ' 
2? Becaufeiyis^ttticbn'ftitutional. . '''■^' 
' JJpoii the firll point,' that of its ' expediency, ht 
fiiduld not detain thcSeiikte longer than tdobferve; 
that the docunient on olir table flie\)^s, that the old 
judiciary fyftcm, which had been ^coeval with our 
govei-nmeni, and had been in operation from its 
cbmniencement, had been at all times fiifficient for 
the tranfaftion of all the ludidal bufihefs of the 
Union ; that the bttfinfcfs in the courts had' already 
declined nearly one-half under the old fyftcm, even 
at the moment of the eftabliihment of the new one; 
*alfo that it was contemplated to rfepcal the odious 
internal taxes, a confiderabld fource of litigation ; 
and that the more odious fedition law* had expired,. 
which**^^y all knew had been a foifrce of confidera- 
ble Htigation, and he was forry to add, had not 
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placed the )udidary above the rcs^ch of abufif ^ but 
wbetber dcfervedly or not, he dared not to affirm i 
and that the peace we had lately ellablHhed \srith 
France had put an end to another Ipurcc of* litiga- 
tioQy that of admiralty caufes on the prize fidq 
of thetx>urt of admiralty . From this view j^f thg 
fubjed, he himfelf was entirely fati^fied of the cx« 
pedLency oF the r/speal, and had Uttle.douU th^t 
every gentleman W43 equally, fo t^m any' ^yijc^ncc; 
couJd convince. 

As : to the point of its.beh^ uncoi^IUtutioaaK 
It will be recdle^ed, that the Preildent hj|w%ljF has 
recommended the j-ppeal of this law j ^.evidqap? 
of its conftitutionality.of fa liigh authority ^wit^ the 
enlightened people of Ameriffa, , that ,if it ftood fin- 
ely on thiat, it would require 3^(3f^ri?/^w( to i^ake 
\t .;. but: we. know there are ^lonourablc gepttei;pcp(i 
pn this floor not difpofod to confess their refp^^k/of* 
that authrx-ity on this occafion; Thofe geuUmi^ I 
-wiU refer to the cpnftitution itieif) from whenp^, I 
prefome, it vwill ippcar that the power now propp- 
ied to be cxercifcd is dearly Relegated. 

In the 8th feftion, 9th article, Coi^grefs liha^I 
.ha3i/e power to conftitute tribunals inferior to thp 
fepreme court. In the 7th article, Congrefs (hall 
Jiavc power to cftablifti poft-offices and pofb^oada. 
Thefe are the precife expreifions by which Gongrefs 
acquire the power over the fubjefts .of. the inferior 
courts, and pfVthe poft-offices j there is no- other 
authority jgiveo them but by thcfc articles ; thprcjs 
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oflicc?, bntvitlje f^il^jefts wfi, jit^f(C«aivc|^ gfyco, ^ 
Clppgreffstopxercifcthijit^glfetisp yrjl^ip^iij,!;^ ftwO^ 
raaajjpp ;is tel4 i?eft prompt. thf:,p^^(:j^qq^ ,ji 

ed p9jft.^f;$ Wt^t 9iiw^r> fi«d abql^i^iliefft 

o*y l?o4^ ,% 7tb article ^boFc j^ted ; ^d 1:^^1,4 
be glad to hear, from whence the aothorU^ tp a^pj 
Xi^ ppftrf?^?^. is 4^ijrcd,-|ti^? frop^ jt^e ^clfi that 
Tfnfy 9(Sr^W^ ^iifipwfe rti.eij: ^ft^^ei?^, and 
whcJibcjf ^li? i»ufhopi^y,giypn. pypr ^hc /"uljjc^. 1^ 
Iipf m , *ll, pal?: times., h^f^ .h^ld fufficjet^t to ji^ify 
|^e( aboliiti^g ^ fi^e^ as e^abti^hj^uent of poft^^qcs. 
I^ theac^Ufld'pp.thcg^ntJciBe? i^ ,the ^(gptpljtiojij 
tQ pp^t p|it ^ ^tSereaciC between the. pp^ers.ojF 
i^pngrefs py.qc the, inferipr <S9pwt$ .and .thp poftr 
pl^cs, ; and to :fhpF how It w^ th^t .{JpngRCi^ 
ffi\M a>lK>Uih the jpoil-p^^es, ^nder aif a^tl^pri.- 
^7 ito 9(l^^i£Li, thefQ, ^ apd pot to aboliib the in,- 
few>r' cqutts undpr.the like ^thoritjr ,to e^f^- 
•|:^ih them, and how the fame j^vitf^o^gy ^ff . ,is 

» • * 

ji?fc4 li^ yeftiag thcppw(;r inCpa^ef^ ovc;r tlieppft- 
:o|[ices and iafqripr com;Uy cfm be^tortpced fo as to 
authorize the aboli&fng p0fl-qffice|s^ and jppt to 
amborize the abolifliing th^ ipfenpf cam;tj?» . . J^i^c 
.we baive l^e^n tpld, that by tl)p .ift.fiqftjpn-of the 
54 article, this Jbufioefs is to be .explained ;, let us 
e>wttuine it. The jufiij9Jal ,powcr of the .UfliJtCji 
States sball beaded in.pnecfuprewe court, and i» 
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fiich inferior courts as'Gongrefs may from time- to 
imey orddiii and cftablffli; The judges of the 
ftijircmcand inferior - courts fliall hold their oflGicesf 
during good behaviour.' By this it has beeninfift- 
cd, that' thb" judges oF the inferior as 'weH as the 
futferior courts, hbld'theit offices xiurfhg godd be- 
Haviotir^ "and ' that^we hjRrcl'no power to pafs this 
reji'eaiing laSv. becaufe' it would operate t&'iiiJm^ 
thejiidges^^^- ' *"^'^ ^-^^--•' '"'''"^ ''-^-^ ^^ ^- > ^^^ 
" He^aid^ tbit Congi^s; by an fcxtPa^diHS^^ei 
giflktive kfl:, with thfe doncurrencfe of !tWo^th1tds of 
the ftates, had a power toabolMh evtii tnc fupremc 
court. ' Hfc aikedi in fuch cafe, whatiwbuld be- 
come of the j u dges ? W 6u?d they 'bcf int itled t6 
fcold their offices as jiidgfes; wheh^il tee eye of Ai 
cbnftitution there wasnofucb office? ^' 'No, certain- 
ly I '■■ The cohftitution meant,- and could mean net 
thing elfe, than a' judge under the conftitution ; 
aiid the moment the conftitution difcontinuey the 
office, the judge under- the conftitution ceafed to 
have a political exiftence, arid would hot be known 
to the conftitution as a judge. So he concluded, by 
an ordinary aft erf legiflation, the Congrefs might 
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Repeal' the law erefting the inferidr courts, and on 
the repealof the law, from whence the legal exift- 
ence had been derived, conftitutingthemjudges,^he 
fliould be glad to hear how they could be judges ; 
' that being created by the law, they derived their 
exiftence from the law, and could not, as judges, 
furvive it. The conftitution means a judge knowa 
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to the hWi and iK)t the maQ.t^ho had htenvipdgCy 
after 'his poikical diiToIution. .He infilled . that 
Congrcfs can eftablifh legiflatiYdy a CQurt,, and 
thereby create a judge j fp they .can Jegiflativejy 
abolifli the court, an4 eventually annihilate the 
officer ; that the inferior courts are creatures of the 
kgiflature^.and that the creature mnSL always be in 
the power of the creator; that he w^o createth 
can deftroy. But we arq alkcd by the honoui:able 
gentleman from New-York, in anfwer to this, 
" has a: man a right jtp deftroy his own duldren." 
Mr. Wright fwd, he had been taught to. believe, 
that man had not been his own creator, but the 
happy inftrument of creation. But this power that 
is now denied to us, had been exerci^d by the gen- 
tlemen* themfcJlvcs, in the very law thaf is now in*, 
tended to be repealed. You will fee, by adverting 
tQ that, Jaw, the diftrift coy^-ts, of Tenneffee and 
Kentucky, are exprefsly aboliihcd, and the office; of 
a diftrift judge for the ftates of Tenneffee. and Ken- 
tucky, annihilated. But we are told by hpnoura- 
ble gentlemen, that there >vas a circuit court efta- 
bliihcd, confifting of thefc two ftates, and another 
ftatf,;and that tliejudges^f. the diftri^ cpnrjts were 
appoiOjted judges of th© grcuit cQJavt^y^x\d^afc.ej>,teci 
their ,C9ropnil^oias as fuj^h j and therefore,. they fay, 
that tl^ey rdid not <ldlroy .the .office of .tb?. diftr^l 
judges ;xff Tepneffee^aftd I^et^tjugkyt.,, He.afked^ jf 
each x?th«r.ftate had nqt^ di^£^,.courtsi ; -he. ^^(kpd 
if ther^ had npt been circpff jCQWt^;^^{|:^b]iiihejl.i^ 
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«!I tbe Hftte^'by ^t hw, znd if \ht diftHA tcmfts 
oF thfe^ othfer ftatcs had not been oortfinued • and 
fcaiiitbe feid'that a dtftrift ctMirt combed 6f a fin- 
glc ftatc> as inthe caTe of Tcmicffee irad Ketrtncky, 
?s not abc^Iilhcd, and the office of a diftridi judge 
ifcftroytJd, becatife in the feme law a circuk court «j 
tftabliffied, and the dtftfift judges appointed ciricuit 
^tidffes ? Can it be faid in feft that rt b tiie fame 
bffitc, 'iWicn the duties are extended to tt>ree ftates) 
to fit in three pJaces, as it was when Imfted to <mt 
ftat6 aftd one place.; or wiH gentlenien tfeB us thit 
if the judges of the drftrift tburts had rcfufed to a^ 
as judges -of the circuit c6urt^, i/Aetheir they would 
have been ftill judges of the (fiftrift courts . after 
•ifhey had'been ^oHftted'? Or wffl they fay that 
the fcdmriiiifibn of a cMriA jidge^ Kfnlting'his jurlfc 
Sfflrdii" to a ftate, is the fame *as thkt ^f ' a'circuit 
5<idgc extending It over ftiree 'ftktes ? Arid whe- 
Aerlhfe4aw /iafAwj?:fh^ tlie commiflicin over three 
'ftaffcs ought not to precede flie eommiffibn vdrl'faig 
that authority. 

'Mr. WRiaHT afked, if 'Cbngrcfs/wheh exer- 

dfing^thfcb authority in the firft lnftance,'to cftablilt 

inferior* cotohs, hadnot'tteright'to'llfnlt thfeir con- 

'tinuance'to'aiiy period, ikrid that atthc fend of 'ihat 

•peribdi^lffffifc few was^ not tbrititiued, what 'Wbuld be 

;.the fttiiation of the judgfe appointed urfd* the law, 

|Wuld His authority '^contifeue ?' <3ertaihly not. 

Aiifrf vHil anjr gtntfettiatf coAferid on ^this'ffocyf /*ha"t 

*tfk-'fbi4xi«f Cdngrds had a ft^ht to ^ivc Kirirtaiiofe 
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t$x the coatinuaiicc of a law, that the rpre&nt 
CoQgrefs have not the fame authority, ^o limit 
or to difcoQtinue. Honourable geutlemea,- how- 
eyer ingenious^, will find theinfelvesv h& prefumed^ 
imable* tp folve thefe diflicultics^ or to . reconcile 
thefe inconiiftencies ; for his part) the authority by 
which this fubjedl had been brought before them, 
the recominendation of the Preildent^ had been 
powerful. The letter and fpirit of the conftjtutip^U 
when recurred to*, had eftabliihed him in ;r6at apir 
•»ion, that they were juflified in the meafure jiow 
propofed, and the praftice of Gongrefs in abqlifliing 
the diftria courts of Tenneffce and j^entucky, fatis^- 
.ficd him, that it was no new idea,; n9 nci^w c;xercif€ 
of power ; and further, that nothing in the form 
of a conftitution, can be drawn fy g¥ardcdly> that 
gentlemen may not be found .tp /differ on its true 
conftruftion } and even, as in (lie prefent cafe, ^X 
different times and on. different occafions, diifq: 
thcmfelves in the conftrpftian of the fame inllra- 
ment. If all thefe confi4erartiops:Wcre not fufficient 
tofatisfy gentlemen,, and we were obliged to recur 
to the principles lon ,>wh}i:h this inftrument mull 
have been eftabliflied, v^c (hall find, that we do not 
in any degree. ^ioUte them by the conftruftion wp 
putonthem« if the Britifli government is recur- 
red to, from ,whcncc the ftate gpvernments borrow- 
ed their principles, or if the ftate coaftitutions are 
rcforted to, we fhall find thoroughly incorporated 
the principles for which we contend, that the judges 

Bb 
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arc independent only of the executive, but never 
■above the law giving them their political exillence* 
He adiiiitted, with the gentleman from New-Yorlc, 
diat judges ought to be the guardians of thcconftl- 
tution, fo far as queftions were coriftitutionally fub- 
tnitted to {hem ; but he held the legillative, exccu- 
6ve, and judiciary, each fevcrally the guardians of 
the conftitution, fo for as they were called on, iu 
their feveral departments, to aft ; and he had not 
fuppofedthe judges were intended to decide quef- 
tions not judicially fubmittcd to them, or to lead 
the public mind in legiflativc or executive queftions, 
and he confefled, he had greater confidence in the 
fecurity of his liberty in the trial by jury, which 
had in all times been confidered as the palladium of 
liberty, than m the decifion of judges, who had, at 
fome time, been corrupt. For his part, he did not 
wifti to break do^am the judiciary or the judges, or 
to violate the conftiiutlon j though he confeffed, he 
Ihould feci as fecure ih the decifion of the ftate judg- 
es, in even federal queftibtis, with an appeal to the 
fupreme federal court; as in the prefcnt judges ; and 
indeed the conftitution, h the 4th article, ad feftidn, 
which impofes on all ftate judges the oath to bbfertc 
the conftitution and laws of the ijhited States, al- 
ways feemed to him to confidcr the ftate courts in a 
certain degree judgcs^ of federal queftions. Nor 
had he ever been aUe to raife a doubt in his owa 
mind as to the propriety ot trufting ftate judges 
to decide federal queftions, with an appeal to a 
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federal court ; when he confidered that {late juries 

had always been trufted to decide all queftions, 

from whofe deciiion there was no appeal ; and in* 

deed the ftate courts, at all times, had been the only 

^icial guardians of our rights, whofe integrity had 

i^ver been impeached. The gentleman irom New* 

York is ib careful of the conflitution, tl^ai he wiihe^ 

it fecured by walls of brais. Does he apprehend 

others wifii to violate it, and himfelf its exclufive 

guardian, and that other gentlemen do not hold 

themfelves equally bound to protedl it, or have nq- 

(hing worth prote^ng ? For his part, he had fworn 

to prpteA it, and never ihould, intentionally, violate 

it ; but he believed that no human invention could 

fnake it more fecure than it was, depofited in that 

hallowed temjJe, and locked up by the key of our 

]ioIy religion. 

Mn HiLJLHousE, of Connefticut, obferved, 
that he oppofed the paflage of the law now propo- 
sed to be repealed ; but for thepurpofc of getting 
rt(J of a law which he did not like, he could not 
feel himfelf juflified in tearing out a leaf of the 
. cenilitution. In attempting to correA an error of a 
former Jegiflature, we ^ould be careful not to com- 

A 

. x^xX <>ne» in its cqnfequences^ more ^al than the 
firft. He did not hefitate to declare it as his opi- 
jQtOn, that not puly the law under confideration, 
but every other that had been paffcd on that fubjeft 
might be repealed j but he wis furprifed to hear 
it faid that this could be done in a way that ihould 
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deprive a judge, duly appointed, 6f his office and 
falary. The words of the conftitntion arc direSt- 
and pdfitivc, that " the judges, both of the fuprcmc 
atid inferior courts, fhall hold their offices during 
good behaviour; and fhall at ftatcd times, receive, 
for their fcrvices a compenfation which fliali not be 
diminifhed during their continuance in office/'— 
Hie conftitution no where fays, that the judiciary^ 
lyftem of the United States, when once farmed,, 
cannot be altered, the courts new organized^ old 
ones put down, and new ones created j that is left, 
to legiflative difcrction, under this reftriftion only, 
that there fhall always be a fuprcme court, wi. 
that no judge fhall be deprived of his office or fala- 
ry. To abolifli a court, without deflroying the 
office or falary of the judge, has not in praAicc 
been found difficult. Moft of the flatcs, where 
judges hold their offices during good behaviour, 
have been in the habit of doing it ; the United 
States have doncit ; but in no'inflance has a judge 
been deprived of his office or falary, unlefs in that 
Hated to have recently happened in Maryland ; 
which^ if the fafts are rightly reported^ ought not 
to be respected^ much lefs imitated by this Senate. 
By a law of Maryland, courts had been eftablifhed 
and judges appointed, who by the conftitution hold 
their offices duVing good behaviour,— This law 
was repealed, and during the fame feffion of t'ie 
Icgiflaturc, a new law was paflfed cflablifiiing the 
fanie counts, and airaofl in the, fame words of the 
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foiiner hw. Whait could be the objeft of this re- 
peal ? Surely none other than the turning the judg*: 
eSr out of office. Could that be lefs a vidation o^ 
their conflitutioti dian the pafling of a Jaw direSij 
iraiovingirom o£ce the fame judges ? It is too ab<j 
fiird to fay that indired means may be ufed to ef^ 
k& what might not be done by a dired and pofitivQ 
law, or is abfolutely forbidden by the conititution 
to be done at alL 

Here Mr* Hillhouse dated the various laws 
of Virginiai in which they new modelled or altereii 
their judiciary fyilem, by which, faid he, it appc^rs^ 
that this antient and important ftate has ever been 
careful not to violate the principle here contended 
for, and had, in no inftance, deprived a judge of 
his office or falary. 

To jollify fuch a conftruftion of the cpnflitutioii; 
as will warrant a repeal, it is faid, if a law may pafs 
one feffion authorizing the appointment of fixteen 
judges, who cannot be removed, it may be extended 
to fixteen thoufand— arguing that, becaufe the 
power may be abufed, that, therefore, it does not 
exiil. But will this argument do ? Let it be te^le^ 
by other parts of the conftitution. Conj^efs. are 
not limited in their power to borrpw money, or 
raife armies, which, during the period of one Con- 
grefs, might be ufed 'to the total and irretrievable 
ruin of the nation. Tl^e treaty making power is 
wfted in the Prefidenr and Senate, a powejr which 
has been rccestly ex^ofed in ratifying the conveq- 
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ticm with France, bf which is rdinqniflied thfi 
daif&s of citizens of the United States, for fpdiatiotty 
tih a gr^t amount ; there h nothing in the cobAI^ 
ftition that reftmins this po^ivcr or the abufe of it f 
dr thar would have prevented the uitrodit£tiou of an 
irticli into this ia»e convention, itipuhitiiig jtbe 
payment td France of an annual tribute of twcttty 
6r thirty millions .of dollars, a fum abfolutely ruin- 
nous to the United States. The iame remarks 
iM apply to fundry other powers ; jrct it wHI not 
be faid, that becaufe thefe powers are liable to this 
abufe, that, therefore, they do not exift.-*-Therc 
ftcvcr was a conftitutioni or forni of government 
wUich coiitemplated it as a pc^fBble cafe, that the 
Id^iflative power fhouldbe lodged in the hands of 
madmen, or which attempted to provide againft 
fuch an event. Should this be the unhappy fitua- 
tion of any country, there would be no remedy but 
i refort to revolutionary principles. From whom 
is this abufe of power refpeAing the judiciary ap- 
prehended ? The legiflature j the feme Icgiiiature 
In whofe hands we are told the rights and liberties 
of tSe people are perfeftly fafe. 

In no part of the conilitution isthcPrefidentdired- 
ly veiled with power to remove any one frt»» office ^ 
*dn that fubjeft, it is fileat ; the reftriaiori, therefore, 
in relation to the judges, cannot refer to thfec Pi^cfi- 
^ent ; it ftitift have been intended t?ofeciire than 
againft evei^ departnicnt of the gtJvefnfeent. Any 
other iconftruftion wo^H reader the 4*4Jftriatoh fti. 
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tile, and wholly deflroy the indqiendcQceof the 
Judges, vi^bo would be liable to be remoyediroin 
-office at every fei&on of Congrefs. AH that. would 
beneceflary, would be a repeal of the lawtusider 
iwfaich they hold tbeir appomtments^ which, if the 
principle of this refolution is admiifibie,.: may be 
:done without any vblatiou of the conftitution. It 
will certainly carry us to that extent. It was, moft 
xertainly, the intention of the convention who frani- 
ed the con{litution> to fecure the independence of 
the judges ; it was thought, by every one, to bave 
been done in a mdt efiefiual manner, until this new 
difcovery, whidi is of very recent date, of refortit^ 
•to a repeal of the law. The independence of judges 
is, certainly, very important to enfure a due adndni* 
.ftration of juftice, which, in every well regulated 
government, is confidered as a matter of primary im- 
portance. Other departments pf the government 
may be more fplendid, but courts of judice come 
.home to every man's habitation ; their importance 
Is ftit by every individual^ to them he looks £or ftf« 
entity and the proteAion of his pofon and pro- 
perty. 

The conilitutions. of fiates are limited in their 
operation, and may be eafiiy altered or amended ; 
diffdrefit, far different is that of the United States. 
Thi« is the bond of union between fixteen fovereign 
independent ft ates^ fpread over a ccMintry of vafi ex- 
tehti influenced by different views and interefts ; 
watching, with a jejil'ous eye, the movements of the 
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government ; and whom it hai been fouAd 
diflfcuk, and will grow more and more difficult, ta 
unite in anjr agreement to alter or amend this, con- 
Hitution, and which, once deflroyed by any impor- 
.tant or flagrant violation, it is my firm belief, will 
'never be renewed. 

. The Senate then adjourned till Monday, when 
the further confideration was poftponed till Tuief- 
day the i9tL Mr. White, of Delaware/ opened 
the debate on that day. 

I fhail be believed, fir, when I afliufe you,^ that 

cotb'ng fliort of the higheft fenfe of duty, and the 

great refponfibility of the feat I have the honour to 

(hold, could enable me to overcome the extreme em* 

barrafiment I fed in rifingto prefentmy fentiments 

to the Senate^ on this the mod important queftion 

- evor before them. I prefume not to think, after 

the fnperior eloquence and talents that have beea 

here difplayed, it will be in my power to caft on 

the fnbjed a fingle additional ray of light. Already, 

-fik*, has it been exhaufled, and, were I to confultmy 

' Qwn fedings only^ . I fhould not now have to trejf- 

pafs upon your patience, whilft, in the execution, cff 

a fitcred duty, I pafsj hafiily, over part of the. fame 

; ground, that has before been trod by fome of my 

honourable friends, making fuch additional remarks 

as might have efcaped them.. In the courfe of my 

ob&rvations I ihall confine myfelf to the. fame divi- 

fiiCHi of the queftion purfued by the honourable 

mover, and which it naturally prefents^ 
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ift. As to the expediency, cadly. As to' the 
conftitutionaKty of t!he raeal^re propofed in t&e' 
refotation; '  '^ 

That (bme fyftem of court's is neeeflary iti' our 
country for the e?iecutton of laws and the adtnini- 
ftration of juftice, gentlemen mt)ft hoftil'e to the 
prefent eftabUfliment >vill readily admit. It is ac- 
knowledged too. on the other fide of the houfe^, that 
the'expenfes of the prefent judiciary are unworthy 
your confideration ; that it is one of the leaft evils 
attending it ; but, fay gentlemen, it is upon too 
hrge a fcale, it is ufelefs, it i^ dapgerous. 

Sir, upon the original plan of the courts, it was 
iburid impoffible that the fix prefiding' judged, tfa- 
terfing this extenfive country, and holding their 
feflions in every ftate, could either dojuftice tothc 
bufinefs, or at their advanced periods of life, with- 
ftand the fatigue of fuch feVcfe and conftant cxcr- 
cife, fome alteration, fome amendment of the fyftem 
\vas found indifpenfable ; the intereft of the coun- 
try demanded it of thofe in office, and it is for the 
execution of this' duty that their polltital memories 
ire now fo illiberally reviled. It is wdll known, fir» 
that the United States areincreafing in population, 
commerce, and wealth, beyond any former example ^ 
that new fubjeftrs of; litigation are every day finding 
their way into your courts, and' Ihort-fighted indeed 
would* have been the founders of the eftablifhrnent 
iiow under confideration,' had' they confined theii" 
views' to' tht prefent time: Previous to the.paiEng 

Cc 
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of this law, no man who could avpid it, would 
' commit his buiinefs to your courts, their arrange- 
ment amounted almofl: to a denial of juftice } fuitors 
preferred taking their chance in the ftate courts to 
the delay and expenfe attendant upon the proceed-, 
ings in thofe of the United States. The conftant 
change of prefiding judges at every fucceeding 
court, totally unacquainted with what had been 
done by their predeceffors, and introducing new 
rules of praftice, together with the unavoidable 
Ihortnefs of the terms, hung up the bufmefs to the 
great inconvenience and injury of many fuitors, and 
mufl: in a Ihort time have rendered that fyftem not 
only ufelefs, but even a nuifance to the country j 
people could not be expefted to apply for juftice to 
a bench where time was not given to adminifter it. 
Thefe fir, among many others, are fome of the 
reafons why bufiaefs had not been originated in 
your courts antecedent to the prefcnt law. Thefe 
are the reafons, fir, why their dockets arc now fo 
low ; and permit me to fay, that the extrafts- 
contained in this document, even fuppofing them 
corrcft, which happens to be far from the fad, 
prove nothing j* they were taken at a time when the 
prefent courts had fcj^rcely commenced their opera- 
rations, immediately after the firft circuit, when nq 
gentleman will undertake to fay, there had been 
any thing like an opportunity at a fair experiment 
of them. And now, fjr, before the people of the 
country ^|aye even become acquainted with the 



197 

fyftem, and before any man, unlcfs by the power of 
infpiration, can judge of its utility, it is in a mo- 
ment to be dafhed to pieces. Why, I aflc, fir, this 
precipitance ? Do gentlemen fear that if the mea- 
fnre is delayed until another feffion the experiment 
itoight render the fyftem popular ? And thefe hateful 
jtidges, for there is the rub, fir ; thefe hateful 
judges will not be fo fafely got rid of. I hope 
gentlemen, at leaft for the prefeht, will quiet their 
fears ; they need not, I can aflure them, apprehend 
any immediate danger from this mighty army of 
judicial veterans, fo terrible in found ; they are 
now, I believe, fir, in winter quarters ; and even if 
continued in fervice another year, could not totally 
ruin and enflave the country, or, as has been indeed 
very feelingly exprefled by the honourable gentle- 
man from Georgia on my right, (General Jack- 
soNjJ lay our virtuous citizens in irons. The 
honourable gentleman from the fame ftate, on my 
left, (Mr. Baldwin,) has been pleafed to tell us, 
that the fame juftice was not to be expefted from 
the courts of the United States as from thofe of 
the individual ftates, becaufe the judges of the 
former cannot have a fufficient knowledge of the 
ufages and cuftoms of the country, and their jurors 
not being of the vicinage, can know nothing of the 
parties or their fui(!s. I admired much, fir, the in- 
genuity and candour of that gentleman, but this was 
certainly among the leaft folid parts of his argu- 
ment J unhappily the very rgafojis he adduced 
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proved dircftly* th.« ^ppppfitc .of what he wiPxed* 
Judges, fir, {hoyjd h^ gijvcrniEd only by the law of 
the land, they carry it w'nh them ^ they ^rc it& 
exppfitors^ and are Avprn to dpci^ according IX) i£» 
^nd have i\othilig to do \yith the jufagies and cu(toQ]iji 
of the ^<^igh boArhoods where th^jr nnay h;^ppfn tp 
dt, . An^ I hav^ always qaderftop.d> that the g^ps^ 
eft poIjSble fqcjarity for the inj^paytiality of jurors, is. 
their being pntjre ftrangers to the conjteiwling par* 
pes, and totally ignprant of their caufes until em** 
pannelled to decide theift j they theQ view njc^thing 
but the. naked fafts arifip^ put of. competent tcfti- 
mony, and are influenced only by law andjpftipe* 
And %]i, fir, i^ the fr^iUy of Qur nature > thfit the 
befl nian in fqcif ty may be aftjng under the iqfttt- 
ence of politics, ffiendihip, f^im, or prejudice* 
wh.ep he fuppvCei hinjfeliF.gpxerneiJ by the*pip:eft 
motives. Well avfare though,, ^s .1 am fir, iiv^t 
nothing {hprt of the jco^ItHujtJQU itfelf, and I fean 
not ev^n that will b,efufficidut to prefervc .the inde- 
pen^encp of the judiciary, from tlusbold pnfet, % 
fhall now proce^^d to the fecon^ divifion of .th^ quef: 

I fidmit, fir, that the law prQpofpd in th^ reiblvi- 
tio.a to be repealed, is capable of nouuch amendfacnt,, 
ai^ it h«is never been denied, but that Congrcfsi 
h^d the power o;f aUcriug it p any way, Up a? notta 
. impair the independence of the j.udiciary, by touch- 
ii^ig the otffic^s QjT.falaries-of the jutlges y thi$ cannot 
be done^ the wprds of the cpnftitution on the fob- 



jeft, 9fe a$ 'explicit aQd ,<:fr^ii ^ft laujuarge c^n be. 
3y the firft feAion of tbq 3d article, it is declare4f 
tjmt *• ^be Jodjcis^l power of tbe United StJites, 
ihall be veftfd \ti one fupreme cour^, and m fuch, 
IDfeijor iiouit^ SLS. t|)e Cd^efs ipay, frQiii t\v^ tQ 
tUfle, prdalp aed Qftab^fli* The judges, *o^^ ©f the 
(ppremc wd /^rtfor i^f «r/^ fcali bold thdr offices 
during good b^viQw," Does qur Japguagfi ad^ 
9ii( 0f words mor^ polkiye tbfen thcjfei^ fie ? Not a 
fcttet iior CTrti la co®ma U y^mmg to complete the 
m^omg w^ ftfligQ to them ; tiiid I a/fc gentlonca to 
point put apyatbcr yroi^s that theframcrs of tbis 
inftrument could b^ve nffed, fhat would have beea 
\ei$ equivocal > of tbat^ could iniport v^ith more cer- 
tainly the coiiftru^ion we now contend for j it lias 
UPt Y^i beeii donp, and I defy them tp do it ; and if 
adiflB&rent conftrudion i?an be given to thefe words . 
this witten coilftitutipn i$ 1km; worth a fous ; it is to 
all Xifeful purpofcs a mere char-t-blanch upon which 
a Jegiflativc iqaj^ity may write what they pteafe* 

In a precf cUng part of this. cpnftituiion> powo: 
is given to Qopgrefjj, to con^imte tribunals inferior 
to the fiipr^me. opuyt j by the aft to which the re- 
felutiotv. :9p /ypwr. tabje refers, they did fo, and in 
pwfeapce of that'aS; -the Prefidefit of the United 
^tp^ ifTued coniQii^oifs to certain gentlemen aa 
jftidgcs^ they accepted of thofe commiflions> and.at 
t^§ «pmc»t of their becoming judges, the conftitUi- 
(ion attiicbed' Xo. thek offices, and guaranteed to 
tl^m th^ ianve. independcnqe and permanency as 
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judges of the fuprttnc court } for it makes no dif- 
tinftion, " Judges both of the fupreme and inferi- 
or courts (hall hold their offices during good beha- 
viour ** On the acceptance of their commiffions, a 
complete contraft was /brmed between them and 
the government ; the conftitution told them, that 
the tenure of their offices fhbuld be their own good 
behaviour ; the Jaw told them, that for their fcrvi* 
ces theyihould receive a certain fum annually ^ 
tfaefe were the terms, fir, chat tempted them to leave 
their other purfuits in life and carry into execution 
this contra^ 4 and it is a contrail that no power oq 
earth can diflblve, but by firft altering this conftitu- 
tion in the manner it dire£is, or by violating it ; 
and any law, attempting its diflblution, operates re- 
trofpedi vely, is an ex poft h€to law, and in that 
refpe£l too, uncpnftitutionaL 

Bur, fir, in order to place beyond a qucftion, for 
ever, the entire independence of the judiciary, the 
convention went dill further, and in, this fame fee- 
tion, nay, in this faine fentence, for they followed 
the thing clofely up, they declared, that thefe 
judges, viz. of the fupreme and ittferior courts, 
** fliall at ftated times, receive for their fervices, a 
compenfation which ihail not be diminifhed during 
their continuance iu office/* And under the words 
of this conftitution, we have juft the fame power to 
diminifti their falaries whilft they c(»itinue in office, 
as we have to remove them from their offices and 
ftrip them of all falary } .they hold their offices dur- 
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ing good behaviour, and the full amount of their 
falarics whilft in office by the fame ftrength and 
power of language ^ for can it be faid, fir, that the 
words " ftiall not'* are more prohibitory, than the 
word ** fhall" is mandatory ? Certainly not. Thefe 
latter words apply efpecially to Congrefs : they mu(l 
have been introduced for the exprefs purpofe of fix* 
ing and marking the bounds of legiflativc authority 
towards the judiciary. And it would feem as if the 
wife framers of this inftrument had feared, not, fir, 
that Congrefs would ever prefqme themfelves au- 
thorifed abfolutely to remove any judges from their 
offices without caufe, as is contemplated in that re- 
folution, for fuch an idea could never have entered 
their minds^ after they had the moment before ex- 
prcfely declared, in fo many words, that the judges 
both of the fupreme and inferior courts fliould hold 
their offices during good behaviour, but that the 
afpiring pride and ambition of legiflative power, in 
forae unliappy moment of intemperance or party 
* warmth,- might attempt to impair the independence 
of the judiciary in another way, by aflfuming a dif- 
cretionary power over the falaries of the judges, 
and thus rendering them dependent upon legiflativc 
pleafure for a precarious fupporf, make them (ervilc 
and corrupt. 

Gentlemen acknowledge that the judges of the 
fupreme court are out of their reach (thank heaven 
that they happen to think fo, or they too would ac- 
company their brethren) but fay they, the judges of 
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the ' inferior courts are' creatures of our own, and 
we can do with them 2ts we pleafe. Let nie admits 
fir, far argiiment fake, the jjofitJve meanmg of the 
conftifiitioii to the contrary flotwithftanding, that 
thefe words, ** The judges, both df the fiipf ertid 
and inferior cotirts fliall hold their offices during 
good.behaviour;'* are equi^dcal.' What reafbns 
can gentlemen have to believe, upon what poflible' 
grounds can they prefume, that the makers of thi^ 
eonftitutiion did not intend to place the judges of 
the mferior courts upon the fkme independent foot- 
ing as thofe of the fuperior courts ; do they not 
befong to the fame great department of your govern- 
mem ; intended to be kept feparate and diftinfl? 
from the other twa great departments ? Is notf 
their independence equally important to the fstithfaf 
adminiftracion of juflice ? Certainly,-fir,andif pof- 
fible more fa j for it is to them the* people, in mof? 
iiiftances, muft firft apply for juff ice, and a vaft pro- 
portion of the moft important bufinefs that paffesr 
through their hands, is never carried intoT the fu- 
preme court.. ' 

As tGj the outcry that has been raifed about 
fifteen hundred, or fixteen thoufand, or fixteeq mil- 
lions of judges if gentlemen pleafe, calculating on 
the abufe of power by the conftituted' authorities' 

in the ufc clf it, the honourable gentleman from 

. • • • » . 

Connefticut has fo fully and urianfwerably.repHed to 
It, thai t ihall make no obfervations on the fub- 
jea 
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Th* geatlemaa from (Georgia, on my right, 
(General Jackson) has toid us, that iheconftitu- 
tion cannot be altered in any othcrivay than by two 
thirds of Congrefe agreeing to it, and then, very 
cmphatkally, afted, will two^thirds now agree r I 
hope not, fir ; but, bcca«fe a fufficfcfrt number of 
us cannot agree upon altering xt cotmimtionally, 
will gentlemen force their way through it by vio- 
lence, in order to get at thefe judges ? The fame 
honourable gentleman has been plcafed to compare 
this fyftcm, and thefe judges, to a Cotton machine ; 
when done, if it ftiou^d not work to fult the maker, 
he tears it all to pieces and makes a new one* Are 

we at liberty, to infer from this, fir, that the pre- 

• ... 

ient judges cannot be made to work to fuit the pre- 
fait nders, and that this fyftcm is to be demoliflied, 
to difplace them, in order to make a new one, and 
feat u|)on your fecnches of juftice creatures more 
pliable ? I hope not, fir, 1 am fure fuch cannot be 

• • • 

tfec vi^ws of 'any honourable gentleman. 

It has been, day after day echoed, and re-echo* 
cd, from, one fide of this chamber to the other, that 
this law was oneof tfeelaft expiring aJSsof the for- 
mer adminiftration, that the le^iilature had no right 
to pafs it 'becaufe they knew it would be repeal- 
ed. Wlmt, fir, are w^ X(M that a majority oif the 
laft Congrefs had no right to pafs a conftitutional 
law I This is novel do^rine indeed ; aiid were 
they to omit dcdrig good, .faecaufe they bad reafbn to 
bdiie3i« tk&it ^cccflbrs moiM do cvli ? I acknow- 

Dd 
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ladge, fir^ that the eftabli(hmetit of this judiciary 
fyftem was one of the laft ads of die former admi- 
niftration, and it was the very bed aA i the deftruc- 
tion of it is likely to be one of the firft ads of the 
prefent admlniftration) and I pray God that it may 
be the worfl, but, from fuch a beginning, the end is 
indeed incalculable. 

Sir, thefe judges may, by the ftrong arm of Ie« 
giilative power, be driven from their feats ; not 
their own unimpeachabk integrity, their virtue, 
and their learning, or even the facred barriers of 
the conflitution itfelf may be fufficient to avert their 
fate, but remember, though advanced in years, ma« 
ny of them will live to fee, what the gentleman from 
Maryland has called, the efflux of pai&on and reflux 
of reafon — they will live to fee the people of this 
country, review, with horror, the prefent attempt, 
and if, till then, they ihould happily preferve theiir 
peace and liberties, wonder how it has happened. 

I will now, fir, in conclufion, notice, in a ftyfe 
that it deferves, the language which the gentleman 
from Virginia, in the difcuilion of this queflion,. 
applied to the flate of Delaware ; language un- 
worthy of this floor. He tortured an expreflion of 
my honourable friend from New- York, to furniih 
himfelf with an opportunity of travelling far out of 
the fubjeft, in order to infult the honour of the*ftatc 
I belong to. After fpeaking of the fuability of flates, 
he obfcrved, that ** he fhould feel the fame inter- 
efl for any flate, large or imall, whether it were the 
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little ftatc of Delaware hcrfcif, or the ftflf more in- 
fignificant republic of St. Marino/' — The fpecch is 
not yet in print, but if I am wrong the gentleman 
will corred me. Mr. Mason explained y he did 
not mean, by what he faid, any thing derogatory to 
the ft ate of Delaware ; on the contrary he enter- 
tained a high refpeft for that ftatc. Mr.. White. 
I hope, Mr. Prcfident, I may be further indulged. 
I did not, at the moment, diftindUy hear what the 
gentleman faid ; but now muft infift on knowuig, 
explicitly, from him^ not only what he meant, but 
whether he believes the word " infignificant/' as 
ufed by him, could, in any way, apply to the fl:ate of 
Delaware. Mr. Mason was about to explain fur- 
ther^ when the Vice-Prefident rofe from his feat 
and obferved, that he was not in the Senate when 
the gentleman from Virginia fpoke, but if he had 
ufed any fuch words, as were charged to him, they 
were improper, «ind ought not to have been per- 
mitted. That no refleftions on any ft ate, or gen- 
tleman, ihould be fuftered in the Senate ; and that 
he hoped thegentleman from Delaware would take 
no further notice of it. Mr. White — As the 
gentleman is now pleafed to deny his intention, in 
obedience to the chair, I ftiall fpare myfelf the trou- 
ble, and his feelings the pain, of a retort that very 
readily prefents itfelf. 

Mr. Chipmakt, of Vermont — Mr. Prefident. 
After the length of time which has already been con- 
fumed, and the abilities which have been difplayed 
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id this debate, I cw have but little hx>pe of exhibi- 
ting any things new for the confidcmticHi of the Se* 
oate. Yet, loomeutous as I confider the diciiion to^ 
be made on the prefeot queftion, ipvolvmg coofer 
%9eAces powerfuJijr afieftiog the mod isaportaat 
principles of the ccxiftitutiQa, I cannot petiuade myw 
felf to give a ^ merely fileot vote on the txrcaiicm^ Ixk 
the obfervations whjch I intend tx> makei I ihaU en-t 
deavour^ brlely, to t&vomQ iomc of the principal 
arguments only, which have been offered in favouir 
of the refolution on your table. 

The arguments^ in fup^port of the refolutiw^bav^ 
been red\iced undo* twQ general heads. 

i« The expediency of repealijig the Im <%«» 
temphted in the refi>lutron, a^d ; 

a. The conftittttional power of Coqg^f«]& to: re* 
peal that lawi 

To evince the expediency of the meafure it has 
been faid, that the fyftem of 1793 was adecjnate to 
all the purpofes of the national judiciary s and that 
the judges, appointed under that fyftcm, were cona* 
petent to all the judicial duties required. Upon this, 
fir, 1 ihall briefly obfcrve, that, from the nmnber of 
terms of the fupreme and circuit courts, wd the im* 
mcnfe diftance to be travelled, the labour was im- 
.reafonably great. From the labours and iatigmes of 
riding the circuit, there could not be allow^ time 
fuiScIent for thofe ftuties, and for tlut calm and de- 
liberate attention, which is fo neCeffary to a proper 
difcbarge of the duties of a judge. 
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At times ti has hap^etied^ that a fopr^ifte j^idge 
could not attend a circuit court $ from tMs circum« 
ftancefy the court in the diftrift to \9hkh I have the 
honour tobelozigt has more than otice failed to be 
holdcn^ At other fimcs d^ arrival of the judges 
hto been fa late^ that the proper bnfiaefs^ ^ the 
term could not be completed^ Thefe failures oeca- 
fioned very great dday^ expenie, and ve^atioil, to 
the fbUors } and we know, that, the iame 6it greater 
failures and delays baviSy unhappily been experienced 
in other parts of the United States, fiiiter^ss and d^* 
layl which I cannot attribute to any criraiQal ti^gK'* 
l^ence of the jtidges, bat to the burthenibme duties 
hnpofed by thai ^em^ and the iafii'mities and ac- 
cidehts to which men muft ever be cxpof^'d, in the 
performance of labours fo arduous and extetifive. 

To prove that, judges of the fupreme court 
muft have been competent to ail the duties of thdt 
and the circmit courts, the honourable gentleman, 
who brought forward the refoluticHi, drew a com- 
parifon from the dourts and judges in England. He 
has told uSf that in England, there are but 1 2 judges, 
and three principal courts, that thefe courts embrace, 
in their original or appellate jurifdiAions, almofl: the 
whole circk.of human concerns, that the two courts 
of Eang's^bdnch and Common pleas, conil/^ing each 
of four judges, entertain all the common law fuits 
of 4cs* and upwards, arifing atnodg nine millions 
of the mofl! commtecial people In the world ; and 
that they have tnoreover, the reVilion of the proceed- 
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ifigs of all the fubordinate courts in the kingdoiii^' 
down to the courts of piepoudre ; and that^ from^ 
lodg experience^ thefe courts have been foand fully 
competent to all the bufinefs of the kingdom. This 
0;atement»>£ir>.is bj no means corref):. In England 
^e Houfe of Lords is the fupreme court of appeals' 
in the lad. rdbrt, in caufes both at law and in eqni* 
;y. Inftead of three> there are four fuperior court&r 
The court of chancery, in which are decided alt 
jaits and matters in equity, inclu^ng a very numer** 
ou^ aqd iii^«»tant dafs of caufes. The courts of 
king'^-bench, common pleas, and exchequer, all of 
which have original jurifdi6^ion in ci^il caufes ; and 
the king's bench, befide being the faighe(b court. of 
crimii{;ial jurildiAion, has alfo the correfiion and re- 
vifion. of the proceedings of all the fuboirdiiiatQ 
courts, by writ of error or otherwife. The fubor- 
dinate courts, which were barely mentioned, are 
very numerous, Thcte are, in England, exclufive 
of Wales, more than forty counties, all of which 
have their feparate Courts* and judges. Some of the 
counties are regular franchifes. Lancafter, Cheftcr 
and Durham, have their feparate courts, both of 
law and equity, which claim cognizance of caufes 
and parties, wUhin their refpe6tive jurifdiftions,[even 
againft the courts at Wcftminfter. ' There are alfo 
an immenfe number of cities and towns corporate 
throughout the kingdom, the courts and judges of 
which, though more or lefs limited in their jurifdic- 
tion, entertain a vaft .variety of civil fuits. There 
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are, befides thefe, the high court of admiralty, which 
has an exclufive jurifdidlion in maritime caufes ; the 
courts of the two univerfities, the prerogative court 
of the archbifhop of Canterbury, the archiepifcopal 
court of York, the diocefan and other ecdefiaftical 
courts, having alfo an extenfive jurifdidtion, of a civii 
nature, in caufes teilamentary, and thofe relating tq 
the difbibution of the goods of inteftates. 

Wales is a principality, and its courts have ex- • 
clufive original jurifdiftion within the territory. The 
great fejQions is the highed court of the principality 
from which a writ of error lies in the court of King's 
bench. The fubordinate courts and judges are 
equally numerous in proportion to the territory and 
inhabitants with that of England. I omit the courts 
of confrience and other inferior courts, and magif- 
trates, almoft without number, From this view^ 
though imperfeft, it is evident, that the comparifoD 
attempted by the honourable gentleman, is by no 
means favourable to his conclufion. The population 
of that country exceeds in number, that of the Uni- 
ted States by one third, perhaps more. But its 
whole extent, inclufive of Wales, though not com- 
prehended in theNifiPrius circuits, does not equal 
one of the circuits of the United States, under the * 
fyftcmof 1793 ; and yet that country employs, it 
is believed, more courts and judges, not only than 
the government of the United States, but than all 
the individual dates taken in addition. I do not 
however conceive that any advantage is to be de- 
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rived from the comparifon to the one fide or the 
x)ther. The fituation of property and civil policy, 
numerous afid complicated rights, introduced by an^ 
cient ufages and fupported by laws and habits, and 
by interefts public and private, may render a great* 
cr number of courts and judges, a more cxtenfivc 
judicial fyftem, neceiTary in one country than m 
' another — ^I think it ought to be laid wholly out of 
the quefliom 

i It has been faid, that a knowledge of the local 
laws, of the cuftoms and manners of the feveral 
ftates, is neccffary to the judges of the fupreme 
courts, and cannot be difpenfed with, on appeals in 
icaufes arifing in different parts of the Union, and 
that the judges can acquire this knowledge in no 
way but by attending the circuit courts in the feve-» 
ral ftates. But let me obferve, fir, that the laws of ' 
, the feveral flates, which vary from the commoii 
law, are to be found in their ftatute books, in the 
decificffis of their courts and their rules of prafticc, 
for no cuftom can as fuch become a law, Uiotil it ihatt 
have been adopted by ufages and eftabliflMKl by ju- 
dicial deciifions. All thefe may be made to appear 
on an appeal, either on the face of the rtoord, tit 
the pleadings, or in a fpecial verdi6l> or by proper 
exemplification, and will afford the court iot fiich 
cafe a more correal knowledge, than tl^e recollect 
tion of a judge, of what he has caught in the hurry 
and fatigue of the circuit. 
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A feffth»'4!^eAldn hasbfc^n fii'ged^pgaj^ the 

addirioniiniaWbfci' cff J4id^^s'\v*Hchit has imf oduc^A, 
whieHi It Is ftria, ^teay ptcnirfe aailg^rcjfuit^) iSfe la«f- 
ti<is of tile toiimry. Ati hblic^iabte gentid»(ilaii' fhdtk 
^cfrgia (Mr. Jackk>h) ated tktf bpteteil of ft* 
iiuth6r who has mmm on t)ie^Bric9[h<>oBliitifticitt^ 
Ihiit tlife gl^at^A |K)Rt^di^ e^l tvhiib coirid twfalU 
country, ^wis the €Kifteilceof4aiige\judicterjr b&i 
^s, arM who had 4li>a(lraled hi^ idisas dfifitiat Tub- 
jeift by inftftnete^ the pai^liam€nts of FranGd ThJfe 
cifefervatloH d^es «dt, fteithtr was it nkiaiit by the 
iluth(3^ to apply to any particular nuiiibtir eff courts 
m dae fubordi'nation, each confifting of a fmill and 
fimifb? namber of judges, and cfiitfilojrcd fblely «i 
•pror^r }odi<:3al bafinefs. But it applies with feif c^ 
toconrtscompofed of numerous membfers and f^^rln^ 
lag large bodies, y^ho iti iddit Jon to th€ir ^ pf dpar 
judicial ftnlftions, ai« p^traitte'd to affuwe^ an ait- 
ttiorlty in the poUtidal feoncertis of thfe nation. Sufch 
•wi^re 'the pafllatticiftts of Ffaned, the late jtrdiciaf 
^mn^ of thftt coutitry ^^partictilarly the parliamettt 
^f Parisi The mefnbitti of this body /werenrcry 
#iiiftqx)tf 8^ 'ahd as it wad inece£&ry that all royal 
^^ifts, bfefbfe th^y were - tb be CiOT6derei as hwvs, 
e&dtiki' be rendered in that courts they 'daiiHEdthe 
•4»}ght* ^' d^ibei^atkig *fid Jbdding onithfeTegitoa- 
tiohbfany edlft offered iby royal laiithomy, atid 
, confeqtif^ntly of peti»itt4ng or tefufiog it ibe faikr- 

'^m of a Ji^w. ^ith ^tliis^dii^ ihat body^cortamly 

Ec 
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bccamedaflgerousto theexiflidggovemment^aodthe 
conteft which enfued between them and the king oa 
this fubjeft, had, no doubt, a powerful effcftia 
precipitating the late revolution in that country. 
Bat there is nothing in all this which can be applied 
to the courts of the Unhed States. Let me ol> 
ferve, Cx^ that there has always appeared to me, 
in the fyftem of 1793, vrhich is fought to be ref- 
tored, a very- great and manifeft impropriety. — 
The circuit courts wire in that fyftem, though fu- 
bordinate, in fome meafure blended with the fu- 
preme court, one or more of the judges of the 
fupreme court being always judges bf the circuit 
courts. This tendered the fupreme coufi a fludu- 
ating body, fome of the judges of the It^eme 
court being always* excluded in the decifion ofr^uA 
es coming by appeal from the different parts of ^e 
United States. And when two fupreme judges 
held the circuit courts, of the four remaining judg- 
es who were to decide on an appeal, three might 
rev6rfe a judgment againft the opinion c^ the fourth 
and the opinion of the two judges in the circuit 
court. This has always appeared to me, to fay no 
more, a veiy glaring impropriety in that fyftem. 
The circuit courts under that fyftem have indeed 
been compared to the Nifi Priu$ courts in England, 
but the flighteft attention will convince any one 
that they do not compare. The circuit courts ip 
our fyftem arc courts of arigmal an4 diftinft jurif- 
diOions i not fo the courts of Nifi Ftius in England ; 
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tliey are cooiidered as a branch of the fuperior 
courts at Weflminfler, and are held by a commiflion 
of aifize ufually iflued to a judge of one of the fu- 
perior courts, and an afibciate for each of the fix 
circuits into which England is for that purpofe divi* 
ded. When a caufe^ in any of the fiiporior coyrtd 
is, by the pleadings, put on an iflue of fad, it is with 
the record fcnt to be tried at NifiPriusby a jury 
of the proper county ; inftead of calling up a jury. 
to try it at bar in Wcftminfter Hall. After the trir 
al at NifiPrius, the verdift with the record is re- 
mitted to the court, out of which it was fent, and 
there the '■ opinion of the NtfiPrius judge and the 
condu£)r of the jury^ are examined and confidtered ias 
matters paffing in the fame court* Here ihen the 
compjirifon wholly fiailsr ; there is no fimilarity be- 
tween the two fyftems, except that of a judge riding 

the circuit. 

Here, fir, I fliall wave any further obfcrvations 
on this part of the fubje£t, and com^ to. the great 
quefUon which it is neceflary to decide. Have 
Congrefs the conftitutional power to repeal the law 
as contemplated by the honourable mover of this re- 
folution ? To abolifh the courts eftablifhed by that 
law, put down the judges and abolifli their falaries ? 
It is true, as was obferved by the honourable gentle* 
man from Georgia (Mr. Baldwin) that the refolu- 
tion does not necefiariiy involve that queftion, be« 
caufe the repealing ad:, if the refoktion (hould be 
adopted, may be fo modified as to avoid any di£Si« 
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ctiitfcm: tbe gi^eat poinr. Sbt ss theboimiradhjie trm- 
mir avowed .his htetittmiitrQ be aniabQlitioitdEtfar 
coitrfcs, the oiHoes of thiejudgjss aod- thohr; iaJaiocs^. 
axul astbs princt^l arguaraatci haye m thccouife 
qF thi 3 detaie been dtre^d b;^ that yiew^ o£ tbfi iGbloh^ 
j^y Iftialib tifi permitted foconfidcir ifi on that 
gtxdimd* ,/ 

One fi>Hirce of argameht m. hNonv of ths^^ mear 
fifm fVQpajkd^ has lieeii deowd ironi: the poitets^ 
eottftdb-ed a& inddent to. exctj kgifladte body. Ilr 
is fatd that a power to lepyoalv alt its Ic^iiQalLve a^ 
& iaafppairaidy iocidisnt tor; cnwrjr ibwiefeigii: IfcgtfliaK 
tuJse^i^bat the aft^ tbc repeat of which is coisteni-s 
plattedy is a IbgiQ&tifrB .a& of Googrds,; thtecfirare 
Cbngrefe iiiicikirarii]r have the pow^r to toqpcd^ iith*n 
Akt to admit lh& conusuy,^ tsl to iiy that(the:pciiwey 
pfCongrefi at one timc^ h. Bot equal to its: power at 
another time — that a fubfequent may be. hoohdiby 
liic afis of. a fbrmcr Con^refe,. cohtiairy tg> ta- yery 
^poKtaat maooiD in legiQ^tioii-r-in si word>i i&m it 
is id make the creature greater tliaa the or^tcr^ 
as>it demes to Ck>Qgrefi the power over its own 
-Olds, .\^hich it haa pa&d^ and will; in; couirfb pjot. a 
4i6p to'aH amehdmmtsy all imprdvements of oor 
Jaws* Tiiis dofirme,' here meant to be alTertcd, is 
•xibt in tlie full extent applicable to the legtflaiiye 
poweri under onr eonftitutioti. There arcafis 
-'^hidt Congrefk are^ by that Inftr anient, erprc^Iy 
"denied the power of paifihg-r-fthcrc areafils which^ 
whenever. pa£ed^ Congreis oumrot repeal^ or rather 
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the effeAs of which tb^ ^aiuspt eveafiifpimd, ifiocli 
Icfs can thqy deflcoy. Thej ate 0Kpffefsl]r dcnisd: 
the povet of paifiogesE poft £a£balavrif and tt^ 
appiies no Ie& fordbtf to a repe^g aft tbaa loi 
an jr other sadt*^ is by Us op^^eii that the na^ 
Him of the aiA is ii;* this cafe detcvmoied. £vecjp 
aft whith in ids operation attemlpts to diveft attf 
r^fht pfcviofiflj acquiiredy whether by a:fG»meK 
aft of legffla4sqnv or by any other hwfiil oceans of* . 
aoquifltioti^ lis. (p name^ nature and dCbicc^ ex pofb 
fafto. 

Indeed; (us I appnehead that fbme gcntfecoeD 
haye been kd into ft miftak,^ on this fiibjeft, by a^n 
}na»tilioas< admiffion of maxims aAd tl^eories of 
kgifiative poivers in another government ; but 
Vhkh do' not apf>]iy taour government^ as inftitujted 
and limited by our conilitmioD. There are, fir, in 
every patiOik two.kittd:s of legiflativc powcss» The 
one is origina) and extraordinary} and may bf 
called the power of political k^iflation* It is by 
an aiEbciatii^g nation endployed in forming and or«> 
ganizing the goyernmeBt^ in diipoijing its powers 
afid defining, or Hmitiag their excrcife. The other 
is dfsrivative, the ordinary power of leg^flation; and 
is employed in the civil regubtioivs of ibe oonimtt- 
iiity. In the fivft coniifts dae political fovereignty 
of the nation. This power is tranfcendant« it is 
.pgiramonfit to all other pawers in the natica* It 
can create powers, rights and duties, and can abo^ 
^&L the^s at plqafure ; npt becai(& wikal it doqs^ i^ 
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always wife or evenjuft; but becaufe no other, 
power in the nation can have a right, or can be 
equal to control Its operations. In Great-Britain, 
from ancient ufage, the confent of the nation wit- 
nefled by long and general acquieicence, both the 
ordinary and the extraordinary powers of legifla* 
tion are coniidered to be veiled in the parliament 
of the nation-fading in this capacity of politiqd 
fovereign of the nation, the Britifh parliament can 
create rights, and can deftroy exifting rights at will f 
although in exercifing fuch a£ts of power, they pro- 
ceed with great caution, and are careful to indemni- 
fy individuals whofe rights they may have injured. 
In this capacity, it can, as it has done, new model 
the government. It can fix and alter the duration 
of parliaments, and change and limit, the defcent of 
the crown. Indeed, veiled with this powers in ad- 
dition to the ordinary powers of legiilation, the fi« 
gure is hardly too bold> by which, when acting on 
fubjefts within the reach of its authority^ it is faid 
to be omnipotent. Not fo the Congrefs of the 
United States, they poiTefs not that tranfcendant 
power, that uncontrolable fovereignty of the nation ; 
they poflTefs the ordinary powers only of legiila- 
tion ; and thefe powers they derive under the con- 
ftitution of the United States : by this inilrument 
their powers are inilituted, limited and defined. 
This inilrument is the aft of the political fovereign, 
the people of the United States. To them it was 
propofed, and they through their agents impowered 
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for that pujppofc, enaftcd it the fundamental and fu- 
pteme law of the national government. Thcfy.havc 
faid, as they had a right to fay, on this fubjcft 
Congre& ihall z£t : or that th^y may ad at their 
difcretion ; here the congreiSonal power is limited, 
there is placed a barrier which ihsfll not be paiTed* 
Congrefs, as 1 obferved, poffefs not this paramouat 
:power; but in one mode, provided for altering and 
amending the conftitution, they are under certain 
reftriftidns, permitted an inceptive power. They 
have a right to originate propofals of amendments^ 
which, when ratified by three-fourths of the llatc 
legtflatures, to which the national fovereignty is in 
this inftance referred, arc adopted into and become 
a part of that inftrument ; in another mode the 
ftate legiflatures have the power of inception. They 
alfo may originate propofals of amendments, 
which Congrefs muft refer to a convention of the 
people for their ultimate acceptance and ratification. 
In this inftance alone have the people of this coun- 
try refcrved to themfelves a portion of the national 
fovereignty, in the exereife of which only is found 
that voice of the people, which, becaufe.it is not to 
.be refifted, is fpntetimes called the voice of God. 
This, fir, is the authority of that fupreme law un* 
-der which we afl, die conftitution of . the United 
States J an authority indifpenfably binding. W? 
have no'rigbt, whcti ^;^c wilh to carry a fevourite 
imeafure, to which we fin^- fomc barrier pppof<;d by 
ithe coflftitutf od, tq pwArsftc or X)verleap ^thw^; JtK?rr 
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lAtr. ^t have ho rig^t to fa^ tbat ^ MtldtuA 
fcf^ttai^n^ could k ntm be cMfbtted, would dtf- 
feti(t wkh the liatitatlan, would remote -lhcbawier> 
^khy\n oaf ptef&kt ^pMotitf (tafidsopipiofede^lhe 
l^ic jgdod. N09 fitf we may not st^proacb this 
gt<mii. It 4s dangerous ; If k ad Qfiir]|^a^4(»[ df 
thetuidmia) hvctetgntj. We are 4MD(t argiti^cs c^ 
die sation {idmg Hndet* a Uplifted attth^fkf * All 
<M^ ^^#likh exceed that authority are toid. 

Q'hefe are the priticiples to be applied in fibe hy- 
Mftigfatfon c^ conftitutionai powers. Let itefbdli 
teaimilafe'tfce eonftltution upon thefe prfitciples/atfd 
feirfy deterftiine i^i^ether w« are permitted the 
|>ow^r'fbr whfeh k has becfn cofttcnded, tJw coi*. 
Rtfutional power to remove a judge, by <^6tKhing 
Ihe ofiice, and confequently to deprive hint of hi« 
falary? TIfc firfl: provlfiou whi<^h we fiad in t&« 
ccnffitot^on relating fo the judical depart ihtm h ift 
the Ifecottd feftion, where among ofher pdfWfcPS «Mi- 
merated^, it is declared that -Congrefe 'Khktf ha^rc 
f^w^l* '*' to eftablifti tribut>ais inferior tft ihe fti^ 
jjWPeWe totjrt/* Upon this it wa^ bbferved by- the 
Ifonouf able gentleman frofti Georgk (Mr* i|v; thaPt 
A?s-bekig^ grant to (iongrefs of a legiflddve fsowi. 
ifr^oeftafiWh ittfeficir courts, ti^cdfarfly'iifaciudes 
tee intidttita^^dwer to r^^eaJ; thkt thfe befog a 
firrf grsttit, catutot be tefttuinitd nor t^befi away by 
atif fdi^^utfrif pt^Wfk:ffi k fhe cbnftI(titiofi tipctti 
KJfd^Wfc:ftili^e<a ;' that wa^'^ef toiakc fhe-rdle4rf 
t^n(b4^i(i;''thM^ $he^ft^^ratitraad^^)ie£t^^oi!difr 
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of ffit gtahtof \ii ti dcerf, ifealf , pf^-iil over a ftiH- 

ffi^trcnt grint, 6t ftfcfctjftieijt Vi^Of d^ pF a diiPef eftt 
W^oft; Afe ^e, iiidccd, llr; tb apply m the cdiii 
ftfiiiEk'ion^thecbirflrttittofti the kw, the rdprfttiie 
fat^ of ihi riaiiOTi, the Wiles ddviferf for the Cot- 
ffirtrfftotr of a diced, a gra^, by ^liibH a fexf ^altfy 
i6tei ife tratrsferre'd frdiA 'die fatH^ldudl iL Atro^- 
flifef ? N6, fir, vi^y diSferdit are tfie kfles of CcJti-' 
ftrttffidtf ; the firft aft of tK6 gfanfor, biiit the l;r^ ^ 
»ft of Aetegiflature, flfedl ptcva'H ; or where, id any 
crffir, is tfre pow^r to rcpfeal ? Another rule mpre 
AriHeffally applicable rs, thit ^oii fhaff (6 cOriftrfiea ' 
ikw that c\^ery pkrt 6f ft, if pbffible, may ffand toige- 
thfer, that! cVefT' part may' fi^ve its oj3efation. Thus 
if thei^isi be a gchefal pifovifion itf the former part 
of It Ik wV antJ there foHbS^ a^ Mf ticukr proVTlion', 
which ca^tW6tf take effeift uiilefs fbme paw or rhc 
former prOTifibh bi^fet afide, die* latter AMI bectri- 
fidbi^ed as a Hmitatioh of th^ fortrier, and \;9hith Iftalt 
bfe csriri'ied- into cffeft fb Paf. 6ri!y a^ it is not fnGOtn- 
ptttf bit wittf the latter. 

111' the third' {eftibni^or the Gohfttttitioil Is a fat- 
t%tr proVHlotf, '• that the judicial power 6f tiii? 
tltoited' States ftiall be ieftcd in otieTupremcciurti 
iAd Iri fu(?h ihferibr caiirrs, a^ thd Cohgref^ rtiiiy' 
fttoto titftc to rime Ordain and* appoint/^ Ttii 
fiighcft judicial aiitHority fliall not be dividtdMmtJ' 
tWo coiit^ts; It (hjrflv to life a'ruder pHtiifej be* ontif 
jwd ittdivifibte. 1 conii&iff it as imperative tb Coini. 
• gtdk tbftftabiiflin^ oaly a Aipj^if ftie corurtvbut alfe 
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to r eft^bliih Tome, courts of mfccior. }ttt:i£ii4tion^ 
which may be modified w^^ extended frora tipic; ,t<^r 
time as experieace and.futiire. expediency fhall.di&f 
tatc» fo that it be without violence to any. part o£ 
the conftitution. The . wo^-ds, *^ as Congrefs naay. 
frqm time to.time ordain and appoint/' were intrp-j 
daced^wit^ intent fo far .tq.give adifcrctioA on th«: 
fubjcfl:.. The. power of ^xpfting: courts, is here 
taken for granted, and is coptained in the cl^fe be-**, 
fprc cited, from the. 2d feftion^ ^ Supplied by thcj 
general claufe by which it is declare^ that/' Con- 
grefs fhall have power to naake^all laws which ^lall^ 
be neceffary and proper, fpr qarjrying into .effc^ ai); 
the powers veiled by th^ ^conftitution Iq tl^e govcr^^j 
ment of the ..United Stjites, or in, apy^ officer ,<sr; 
departmcnt.of the goycmment." I c5^miot.up4pif- 
ftand^it ; for how is it poffiUe fo to underilan^ it;»* 
that the words " may ordain and appoiiat," iutlxeir^^ 
cojtmexion,. imply alfo a power toaboUihi ,Gg> 
tainly it is not a neceflary implication. , TJ^iat; (^o^r. 
grefs are required to make a provifion of inferiqr - 
courts^ that the thing is not merely optional, js^yery 
clear from another part of this fe£lion, declaring to 
what clafs- the judicial authority of . tl^e IJnite4' 
States {hall be extended. (Read that part et th^. 
fe^on.) Here obferve, the fuprerae court hat, 
c^riginsil jurifdjfticai in fhe fmallcr number only ,of' 
the cafes fpedfied j fo thjit without a provifion of 
inferior courts, there would, be.np provifion for th,c. 
greater nuniber, j^od the judicial authority, Jndea4 
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t)fp being ' extended to all the citfes cnumerat erf, 
hrovAd in feft be litoftcd-to a fe\i^ only. Let us 
hoW^xamJoethe prbvifion •relating' to the judges, 
«irbicfais contained in the former p'art of this feftion : 
a provifidti intendied to fccurc to the judges a pro- 
J>fer degree of independence. It is declared, that 
*^' The Judges both of the fupreme court and infe- 
rior courts^ fhall 'h61d their offices during goofl 
bdhavr^rar."^ The jtidges of all the courts are 
(rfaced on the "feme footing. - The expreffion is not 
that they ffiiaU continue in office, which might feefn 
to tie vcompulfory, but (hall hold their offices, im- 
plying at then: option, during good behaviour. 
For a judge may refign, he may accept a place in^ 
compatible wi th the office of judge, as he may on 
tlef^ton accept the place of fenator or reprefentatiye 
in Congrefs, by which his office of judge would be 
vacated by liis own aft, implying a refignation. Thfe 
6m:c of the expreffion clearly is, that no judge 
cither of thie fiiprcme or inferior courts, fo long as 
ie continues to behave well, can be removed froni 
the office, or' the office removed from him, by the 
aft of any other. For the expreffion being general, 
with one only exception, in the nature of a pro- 
Yno,'thkt he continues to behave well, it Is exclufiv^ 
of every power eitlier to remove tHe judge from the 
Office, or, as has been ingenioufly indeed fuggefted, 
of tecDveriiig the office from the judge, caufirig it' 

td' vanifh from his hold oil any other ground or. 

**•* « ,< •, '»•/«»■••"■ *• • .» 

pretence whatever: It'is a welt known rule, that 



393 

}jju4ef every pthcc ipi<i^m \ff m^^m- ^fm 

m^ W 9^.«f"i l^o^ l99g ^ ^«ff 9»tiWc Ji? 

Jojj§ yc tbcy q^jitJcd ta ^t^.<»p^st -^ 

i^, the d^aticp, gf <hc ^ior^^^{^.(NI 
bp entitled tq rccciyc w uodi«f»igiflMs4 fi%y« 4MH 
H^ equal to the dur^tipn qf th<? |^ fer whifibft^^f 
a/(e ci^itlci S9 hold jhcjr qfi^cpSti^flwi to ^ ^tii9? 
j^i\ of the tiine i^ wW^ ^Y ^' c^^U^|fti«ts 
ijwiye weU. Whsit rarely h^Rppn?. it^ fut^ofts (^ ihil 
lUiturct the pofitipQ, that the j^<|g.c$ cani\ot (^nfi§p 
gQp4 hcbaviojur, w^9ttt, s^ ^e,^ vjol^s^ of t)^ 
<:pnftit^ition, bp dcp^riycd pf |^d4^ thcj,i; o%«%s ^ 
of r^cdiyiog-t^eir-f^aifics, is 9ajP«t)i<; pf ^|^ jii^ei 
p;?c>Qf,.flof iqe^eyr-by a traiij of prohabte ai^Tftetn 
^y%ali-cafpniflor, hut ^y the c^are^ ^4 PM«i?ft. 
ipthcm^tic^l /lenaon/li:^ti^t Uisa, copipariroi^, {^ 
^uantiti^s io thjC durajtion ^f ticoe i or fhi^ll it nfi^^ 
for. the firft: tinxc, b?. faidf Ah^t vrf^cn one <iuanj^»t(l!^ 
<«- one l.e9{gth of ,durat;pn is e<^u%l to. a fecQ^d, a^ 
the fecond tp a t^irdi t^t iie,y.?!Ft^<j<!^ tfajcy arc n<^ 
equal each to the o.th^r f |{aye. iQtv>i|:iy^ truths ^ 

ied tji^ .^s^uije;? ' Wt'b^^, i^" «h^ 




t\mm imtrtol . tp jaHehood^ i Ha«c t W deutfk 
teiamf of aacic&t fcie&ee fii&rcct a -rQwlmiquairy 
fttbverfion ? No, fir^^ they remain the fame $ ikdf 
«ice ftUl cfipalplc ojf affifting uft tc^thofame mfefiible 

ffdli ^ that: i( the coniJkv&ftioQ s^inft t(^h W 
imt^dcd) had brail contonvp^f^fted b; tliL^ fi-avgi^sof 
thfi.QMlftitutioii^ it wQui^ ha^e beeQ Qxf)lj^iil7 4^ 
^ltred,f^t. the judges fliall hotd their offices^ aiKl 
^b»£i duiiing good beharv.k)ui^ lah-ty* adtiiittiagy 
thuc a dficlatatba thD& expikit, would have been 
ccnuelufixre, for che copAniftron o/ h4& Gipponent^ 
SfM^tAytj it ^Ui qot ^e coateq^ied, thai the i^ofti g& 
tke SngiHh laaguage is To inflexibt^s ai|d it& inter-* 
p(^Cati(in fct pr^ectfe, that id^iKicai pofitioaa to be 
^^^iy cteir and explicit, can be expre0bd^by ide^ 
licai yf0jsd% and pkrafes only. I|ad che expveffioti 
I^Q, tjhey ftioold hold their offices and receive thkV 
^lafte$ diBiiQg good ' behaviouv, wouki n^it th%^ 
xaeanmg haYc been.theiuadaad equally expFeffive h 
Indeed t;he word hold, tl^pagh i;(eU applied to an' 
tffioe, k not ytsryprgpcrbjr; applied la takiftg the 
paymen* ^afciaryv . .<5ar had it been, •^ they ihalt 

9 

h0i() tbeJr . ofEtiea during good behaviour, a^it 
M^le. th^y cpntin»& in office^ \vi)iich is to jbe dpping 
ge©d .btiiavii0.ur^ they ihalt odntinoe to reepive^ tkeW 
(%lArije$^ wbida.lhali nbt, during that time, be 'ditaJ^ 
illftedj'' it certainlyi vwiJd haiKc. been a deokrat-i^ 
^»al^ wplicit >KiJ% thatfiaggeftod'bar the gandii-^ 
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jAat* / Atid finslitlAshceaJdcBrlf 
\i^ proyod^ is' tbc -fiinc as .that ndiichus ^cxprfsSiA 
kk'lkc c^fio&hnAon., . . ' , '- > '•' '"5 ' 'i 
t v.il .»3ttl JiKXCi^fir^ tlrough itiiinight perhapi ha«« 
been more properly done before, make^aiM^db^ 
ftrtratiAns ieo ~4ihe indcfiendence of itbe jodiiiafy; If: 
to: been fitidbjr ibme gentleme;d« in efibdi tliirt 
ti»ough the jodgdsrQog^ to . be independent > t>f ite 
eicj^cuCtye* though thqr ought not . to hold :th»i^df!b 
<^S'Or falaries dcpdpSdciit oii die will; of tfaeiVefi^ 
^cflt^ yet» in a goyemment like onrs, tliere can'btf 
90 reafon why they.flbould not, like. the other -db^ 
pt^rtments of the goveninient, be dependent on pulP 
He Qpinioui and oil Qongrefs, as properly repr^feor-* 
iag that opmioA- That if the judges, are' madd 
tjiins kdependent, if Congrefe cannot remove theitt; 
by^ aboliihing their x)ffioes, or in ^ any -other ^Wa^^ 
except that of impeachmentfor milbehavicmr, they 
wsSl; become a dangerous body in ibesft^e ; they^ 
mfijyhf tbcir difqoifions on the eonftitutionailiiy of 
a I4 w obftruft the tmift; important nieafures of go^' 
^iOimieiit for, thb public gcod. ' :: i/-v. : . i 

:. : Uufdrtunateiy fpr jih<S . A]^[mn^i this dodf^ 
^gtiic^ neither with: the nattrre of bW ^ovapnttfittir; 
t^.icK i& notveftednTiiih :die. unlimited nationaf h^ 
|Cf(«ignty, bat hoiar that. derives^ its powers, nldt^ 
wkkt tlkid p^fitiveand^enm idecUUtkm of Ithc ):&!i? 
iitmiosi' . Thaci ooqftkuiiop .^ k fjfftem of ^v^Si,' 
^mmiimi and cfatcjoEu : The' legiiOative ^ p6d)^ ist 
tb^QC^ limited^ \ktf& cycntmore gaardtd d^titidd ihcOP 
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theexaimtive ;* becaufe t)ot capable b^ dkchh by 
kipeacHmeiLti and l beoattfe it ! ^s appt^heiMledy' 
tbatiefttuiilimilied and uncontrolled^ ktnight bcex«» 
tmdedt^ daisgerous encroa^famenti reaniinu 

i«^ iftitc ipowers. .: But tol whatpilrpofe -arc thfe 
posverd of Congrefs limited ^by that inftrumei^? To 
vjiat pnrpofe is k declared s to be the fuprettie; la^ 
ol the land, and as ftich/ binding on the c6urt<8 of 
die Uokcd States, and of theievcral ftatC9,iif it 
metj not .be ajjpUed to the derivative laWi to^ teft 
tbdrconftkutkunaiity ?. Shall it be only called ^ 
IdriBf^ce obedience to. theJaews of Congrefs^ ift'op*'' 
pe£tioh. to ttt, ads of the fe^al • ftates, and «^en 
to their lightful pow^ris 1 . Svidti cannot have beei^ 
thb.intetition.. 3nt, fir, it will be in vain long to^ 
expe4t ^om i the judges,' the firmnefs a&d iiitegril^ 
to oppofe a conftitutional dedfion to a law,t eitfa^^ 
of the: national legiilature, or to a law of any of the 
powerfiil 'fta^es, unlefs it ihould interfere with a law- 
ef Congrefs ; if.fudi a decifion is to be made at 
thcriik of office . and faiary, of pnblic charaifter, 
and the means of fubfiijbence. And fuch will be 
the.iituation of your fudges, if Congrefs can , by kw, 
or in any other way, except by way of im^each- 
mtxit, deprive them . of their offices and faiartes on 
any pretence whatever. For it will be rcmemberi 
od, that the legillative powers of the feveral ftates^- 
as well as.thofe of Congrefs, are limited by the con* 
ftitntion.. For inllance, they sgre prohibitedy as well 
as Congreis^ to pafs any bill of att^nder or ex poft 



k6i9 ia#. the \ (ki^s&mt oS the jfid^w vjsea fmli 
]^itf%i 9Ai fiftch. decifiba tfaej ' hkm abesdjr bew 

IS: CmigNlky the iniof MC of tbe soft |«)irdrfQl 
flfiltes in ibe Vrntta^ la. fack a fitoittion 'nf dbc& 
jfttfgiSy the citaiftmitiQBiil Ktintdtitia an fht tegiiSNr 
lb«i fKma*9* €sib bbr bbt a dba< lefifior^ Btttte^ 
lifOttMit be tb^jr "Wfife eVeil^]|p«s8|0d / . > 

. /£hNR9. dr^ it apficatfis that jke : {li(ie|itBdbfMi| 
^<^ judges^ dTCfi ol Goiigirdst ii their legiflanva 
Ollpdeity, is a^edeable Id t&e natsvccf oorgcM 
¥WEiiicBty totbi i«hok tedorai^ wdl! asitfar edpscfii 
ktttcrof. thtt cSOdftiHMOft. ; ihit, &-, ixtlM litte 
Aaffcr 9f lAe debate L^l riotkartixtiiaVBfrg^ii l^M 
0fAjr9M Abat lipo* tAiefe:p(iitt:iplri^ and wtrii fhefir 
^i9^ftf tbe 6ibfG&^ I -fliall give a bdartif Hi^ptam 
l^'tiie; relcildisioBi on Jfout tables 

Mr^Wa^&SydFDdaware. IkQORkr:jant'cdiaftip4» 
ki|^ ^ 'filial laalK fbr^^ifiixg at thislate pdii^dBcf tfaer 
<libfite> tinkfs J &idat i^ ttte tnipattalicc o£ the Ihfi^ 
j^iMKkt^{bdBod« Conu^i^asrldii^ihiilroirtkBfcte 
teiUe» ftdtes, aM of whom^ froiii their pecultai^ &a^ 
^liofti. fori pelinps diore Iban a cpttamoiir intiinsft 
wtlii; tbsir Mer ftate^,. to- the {Hrefervatioii of tinr 
omftitvrtton). i could not^ ber iodiffbrem tothe pra» 
grt& of the prefeni} qudlioo* To a Azte circufOK 
(htiiccd like Aat toi wfatdr { have' the honom; to be*^ 
lostg^ the cbnftimtion of the United States is tfao: 
4hs»tet o£ her rights^ and' the palladium of her K^ 
hordesi^ I mud^ tberefi»:e^ be fosever induced^bjfs 
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fcntiments, of attachment as well a$ duty torefiil 
a meafare cakulated tofubxrprt that coftftitution. ^ 
Such, 1 believe, is the tendency of the refolution oa^^ 
jtonr tabic. When I fay fa, I do not iftean to im-/ 
p^te sny unworthy moitvc to. the geiltknian. whp- 
nwved the refolutioo \ .<)r to thofe who .have fup-- 
ported hire. AlTufed I, ^m that thofc gentlemen* 
regard tlys bofinefs in a very different light from- 
what we: do,; or they would npt have brought it 
lorDi^stri. Bisl.ieviflg that the l^w in qu^ftion is a:- 
b^fl MP, and may be cpnftitutionally Vepe?iled ^ it 
was^ Jheir duty to endeavour to effeft.its repeal. . 

Pqfmit me now, fir, to, glance in as curfory a 
maiMier ^b poiBble, that I may take up no more of 
your, tin^e. than need be, at fome of the reafonswbich 
'have been aiiigned by the. friends of this refolution. 
We have been told thai; the law propofcd to be re- 
pealed, is unneceflariiy expenfive. That it 'is not 
calculated tq promote the proper objeAs of a judi- 
ciary, and' may be * conftitutionally repealed. That 
tlie old fyftcra, which this has fuperfeded,, \ira^ fuf^ 
ficiept for the dne.admpi^ation of jufti?Cj and 
therefore it is expedii^n^^ to revive.ip. ,; ; 

It is true, fir, tl^atitjie retrenghment.of cxppncep 
has been recommendkd to us by thcs Prpfident, It 
was his duty to do fo. . It. is* wbaj{;jhe. people bad 
a rightrto expc^ from, us, as-w^U^.hiifl. An4 
thefer^xpeftations, I trqftyWonWa<3tl^ve be€^;dJf- 
appoini^d, even if ofty attention liOntjhfad notbe^p 
inivided by the cxestitiyo. , We ar,e;pi?j??d now; in.a 
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very different fitiiation from what we tehto-'biJ«i 
for feveral years. The war in JEurope- is oftr. 
A war, permit me to faiy, more iJfea^l thtoany 
we read of. It has raged likfe a trettiendbnS' teiflh. 
pcft'beftring do%n ilmdft <*v^ry thing befdrd *l. ft 
was not lo have been expefled that tbis ournatfon, 
tdweriilg like the majeftic oak", (houlcl haVcc^pWi 
its fury, yet it has left us ftihding ; the prfelfcdfcbe 
forcft— and the only one to whkrh it hAs iWf iokt 
fome crnfel t»ifchlef. fiut the'ft<)tm feJpaflfed*by ; 
the danger is over ; iand many e^peiifive eftabllfli- 
ments may now be reduced which cbtild not bfcftft*tf 
have been relaxed. It taay now be economy to 
fave, what it would have then been txAti n^dt to 
have expended. But is thejadiciaryof a natttrc 
to be reduced to what is calted a peace eftiblifli- 
ment. From the manrier in which gen tlemen have 
talked of the ^expenfe of this, department^ it would 
feem that the fiim to be (avcd by Ae friekftire now 

a 

contemplated was 137,000 dollars, whereas the 
real amount is only about 30,000 dollars; - It'i^true, 
iSr, this fum itfclf, wei'eiteven IHs, woirfd be too 
much to fquander away.' Btit when you Softfidei*, 
that if you revive the former law, you muft unavoid- 
ably increafethe niiiiA)er of the judges of Ae^ fa- 
^rerae .court, ' the difference of experice betW^eii the 
•t^ fyft€ms%H!^^rdbably,-l!>e abdfat 1^ oT^tt§fioo 
-dollars:' Aad for- «his fate, amounting, ani^iig^flie 
'^te^e; tb-tefs ' thah on0 ^'Kird of a cent per lii&n, 
>r411 'genttefliiw; perfift m a ftieafurc^akulsatdyfti the 
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.©pm|wof almqft half of the? members of this body 
to ful^ycrt your conJftitutioi^ ? Is this the economy 
vrhich our conftituents require from us ? Do they 
^Miiflipi. US) like raflx and greedy gameflers, to rifque 
their all upon one fingle <faft of the die? If the 
gpj^f^gmcn are right, we fave about 12 or 15^000 
. doUars. If they a^e miftaken in their opinions, we 
lofe cmx conftitution., . Is there any poflible coiri- 
p^rifon between the ^vania|;e and the rifque ? But 
loF argyoQ^nt ffike he It admitted^ that the danger 
i^ either h^d is equal* Let i^s then examine the 
.<;l^i(n^ of each opinion to preference : 

By the former law^j which it is now propofed to 
repeal), there were fix judges of the fupreme court 
^pfpoiiited in the United States. In each flate was 
j^Jp^ed one diprift judge. For each flate there was 
J^ld' a circuit court twice a year : this was compo- 
fcd of one pr more of the judges of the fupreme 
court and the diftrift judge. Ihe diftrift judge in 
f^^ch It^te held a court of his own four times a year. 
.The judges of the fupreme court, befide holding 
thcfe circuit courts^ were twice a year to hold a fur 
^reme court at th^ feat of government. One ob- 
jeftio^j, ip my mind, to the old fyftem,.was the du- 
ties of the inferior and fuperior judges being blen- 
4cd together and not fufficiently feparated. Thus 
the judge 9f the diftrift court was, called to go up 
jind affociate himfdt with thejudge of the fupreme 
fKOurt J who was obliged to come down from the 
jbiJghcft court to hold a circuit court. Your judges 
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were like a Proteus ; conftantly changing their cha- 
rafter. Each fet of judges^ in my opinion ought to 
have their appropriate fpherc, and fhould never be 
fuffercd to move out of it. Another objeftion is not 
without its weight. The fame judges did not al- 
ways attend the fame circuit court ; and, according 
to the gentleman from Georgia, (Mr. Baldwin) 
this change is neceflary, in order that the judges 
may in turn become, all of them, acquainted with 
the municipal laws and cuftoms of the diiferent 
ftates. What was the confcquence ? A judge after 
attending a circuit court, and hearing a learned ar-> 
gument was obliged fometimes to podpone his dc* 
termination to the next term. When that arrived, 
a judge of the fupreme court attended ; but not be- 
ing the fame that attended before, ^ new argument 
became neceflary. This, fir, may have been delight- 
ful fport for the gentlemen of the bar : the poor 
clients muft have felt far differently. But the 
ftrongeft objeftion to the fyftem was the impofEbihtf 
of the judges difcharging the duty required of them. 
Thefe fix judges were to attend among them eight 
and thirty courts in one year. Confidering the im» 
mcnfe extent of country over which thefe courts were 
fpread, and makkig due allowances for the tmnj 
caufes which would probably always prevent two 
or more of the judges from attending the circuits^, 
each judge woyld have to attend twelve courts in a 
year. If this fyflem is to prevail, you muft felcft 
your judges, as you inlilt your Ibldiers. Inilcad of 
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enquiring for lawyers of integrity and talents, you 
muft look out for able bodied men ; for fuch as arc 
beft fitted to ftand the fatigue of conftant travelling, 
and leaft liable to be afFeded by the inclemencies of 
{weather. It is impofBble, if gentlemen will refleft, 
itfaat they can believe it expedient to revive a fyftem 
fo liable to objeAions^ fo impoflible to be executed. 

Let us now. for a moment examine the law which 
h propofedto be repealed. It clafles the UnitedStates 
into fix circuits. In each of the ftates comprifinga 
circait, there is a circuit judge. In each circuit 
there is a court compof(fd of the circuit judges Jiv- 
ing within that circuit. The judges of the fupreme 
court hold their feflions at the feat of government 
twice a year. 1 here is an appeal from the diftrift 
-court of each ftatc, to the court of the circuit with- 
in which that (late is claiTed. From the determina- 
tion of the circuit court there is a final appeal to 
the fupreme court. The famp judges are not hcte, 
as under the former law, judges of the fuperior and 
infertor courts. Each has his proper llation. No 
judge will here hav^ taa^i: upon an appeal from his 
,own decifion. . In the one there is order and fynune- 
try 5 in the other nought but confufion. 

But it would feem in vain to reafon upon the re- 
lative value of the two fyftems ; for gentlemen 
-think that they have difcoyered by arithmetical cal* 
culations that, the late law was unneceiTary. Thi^y 
endeavour toi prove; that thp fuits were decfcaliijig 
in number at the time the* a4ditiQnal judges w^t 
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apporated. The dbcainent they rely i^on for thU 
pm-pofe, is a return madcftom (he clerks of thedil- 
ierent drcutfe courts ; (hewiag the annual iknnibeF of 
^ks brought in each court iince the year 1 790* This 
return isf not only inaccunte, but furnifhe? dieedLy 
the reverfe conclufions from thofe which h^vcbeen 
.dtawn from it; I fay it i^ iaaccoratey becaufe tfaie 
return from the court of Maryland h entirdy omit- 
ted, and the aggregates of the foitsin the ftate$ of 
Tenneflee and Kentucky ar<e ofify giir^. It is inoor- 
reift in another refpe^. On the returns from the 
dates of Maffachufetts and Virginia, it isftated that 
the suits depending are not included in thofe colunms 
which fhew the number of fnits anztually inftitufecd. 
This document, therefore, is two glaringly iocoi^ 
reft to be relied upon for eftablilhing any conclu^ 
Sons which ought to guide us in bufineis of this im* 
pbrtancc. But let us take it as we find it, and fiic if 
the'' calculations of the gentleman from Kentucky 
^Mn Breckenridge) are more to be reJiodupda 
than the document itfelf. The gentiemaa iays 
that in 1799 there were 1277 fuits inftituted ; and 
In 1800 there were 687 fults commem^ed ; fhewing 
a decreafc ^ notwithitanding," as he fays, " aM 
the temporary and untoward fourdw of federal ad- 
judicirtions/* of 5^0 fuits. There is one circam. 
fiance of import abce to be noted in ^ making thi^ cat- 
citation. In the year '1799, Acre were 4i3iiiit6 

* 

brought in South CaroFraa, which is more than one 
half of the whofc* nmnbir of fait* br<>ught 'in ibat 
ftate for ten years together. The greater part of 
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thcfc fiiits were bcoughtcby Whitney and oampa- 
uy, for the infringement of a patent right which they 
tefd obtained. The largcft number of fuits brought 
in that'ftate in any one year preceding the year 
1^99, was 104. The gentleman from Kentucky 
includes thefe fuits in that year's account 423 

He includes all the criminal fuits brought la 
thofe ftate^ from which the returns are 
made amounting to 132, and all other 
fuits amounting to 722 854 



Making, forlfuits brought in the year ^99 

the number of 1 ''277 

Then he allows for the fuita of 1800,^ 
only 687 

He omits the whole of the criminal 
fuits of that year, which amounted 
to I OS2, and of other fuits 1 00 t ma- 
king together, thus omitted 202 
Making together . 889 



* 1 ^ 

Leaving a decreafe of fuits, Inftead of 590, 

only 38S 

It will be obferved, as b^forc^-raentioned, 
that there -are included, in the account of 
fuits brought in the year 1799, 423 fuits 
brought that year in the ftatc of South- 
Carolina. Thcfe exceed by 319 the 
higheft number of fuits brought, in. any 
preceding year in that ftate. It will 
therefore be neceflary to d^duft thefe 
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out of the above number in takiog^a-fair 

view of this fubjeft • 3^^^ 
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The real dccreafe, between the years 1799, 

and 1800 will only be 6g, 

But in . order to place this buCnefs in a llill 
clearer point of view, I beg leave to fubmit a cal- 
culation (hewing the annual aggregate number of 
fuits from '90 to 1 800, from which I have exclud- 
ed the whole of the fuits brought in South-Carolina 
fince the firft eftablifhment of the courts : 



1790 
III 



1791 
306 



1792 
3" 



'793 

400 



1794 

3^5 



179s 

527 



1796 

466 



^797 
924 



1798 
614 



1799 

854 



1.800 
781 



The following calculation is made in order to 
Ihew the number of fuits. brought^ including thofe 
of South Carolina for 1790 to 1800 : 



1790 
III 



1791 I 1792 [ 1793 
3>3 1 333 I 446 



»794 
3^5 



614 



1795 
4.90 



•» ■' ^ ' 



1797 
977 



1798 
719 



1799 
1277 



1800 
859 



Thus, although ' it is apparent that there ha» 
been a gradual increafe of fuits, fince the firft efta- 
blifliment of the judiciary, yet the gentleman froiA 
Kentucky has endeavoured to imprefs an opinion, 
that the fuits have decreafed in the proportion that 
687 bears to 1 277.; iand this, to ufe the gentleman's 
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lanpagei '^ notwiAftandiiig all the temporary and 
untoward iburccs of federal adjudication.** Yet 
he has taken fpecial'care^ in order to fweU up tfa^ 
fuitsof^ the year 1799, to clraw, from ** thefe tem'- 
porary and untoward fources of federal adjiidica- . 
tions/* all the criminal fuit? of that year, and to in- 
clude the 319 fuits of Whitney and company ^ but 
obferve when he comes to put down the fuits of 
1800 to contraft them with the number brought in 
1799, thefe *^ untoward fdurces ** are immediately 
dried up, for he excludes from his account all the 
criminal fuits of that year > and 100 other fuits. Pray 
fir, what kind of arithmetic is this ? Is this the fe- 
deral arithmetic which gentlemen have talked To 
much about ? 

Permit me now, fir, to fay but a word or two 
upon the unconftitutionality of this meafure. The 
conditution has declared, that the judicial power 
Ihall be vefted in a fupreme court, and in fuch in- 
ferior courts as Congrefe may, from time to time, 
create. It has added, that the judges of both the 
inferior ai\d ftiperior courts fhall hold their offices 
during good behaviour ; but may be removed on 
impeachment, by the Houfe of Heprefentatives and 
conviction by two thirds of the Senate. What 
words can go ftronger to ttie exclufion of every de- 
pendence of that department upon the. pleafure of 
any other. The people have thus tfaily fecured 
the two great objefts they had in view— the inde- 
pendence of the judges-«-and their refponfibility, 

Hh 
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Tht^ however is imw wj(y of Ijsttmj^ at (hejj^«f 
widioaf.a&aiog hi3 ip44l><ndeQGe» W^ ^ri\ vot 
touGh the yiigp but wc w)ll fl^> <the oj^bnom xm^ 
der htm. Wic will uot Icwcr his AUry white he is 
m office^ but we will focofttiivc k thjitfec Ih^lJ ha 
dkvc&ti of his offiice a94 £tlary at thc.fsUne ttmc^ 
Thu^ amcremajority of each houfe, with the concur^ 
»nce of thePrefideaty (hall eieAy w^thouitn^y iaiik 
OB the juidge^ what ^ pteople diciigae^ iShcxuld be 
brought about only by impjeacboaent. • Btf t we arc 
aflcad "fui^ofe Coogftefe fl?,ould aj)ppjpt an jirmy 
of judges/' I will fuppgtfp op fuch thiiag. Thci« h 
^veryiecurity tjxe nature of theii^ufe wil( adtoit.of^ 
ihat they will not dojitu I w^Ufuppofe the abu& 
of no power which is delegated by th^ conftitutioflr, 
except what ' js fiippo^ and guarded agpiufl by 
that cosilitution* Sf .glsntk^neia wiU fiippiofe ^ 
abofe of power, in creajting unneeeffary j^qcs.^ it is 
. cquaUy . fair to. fuppofe -the .abijfc qt the ipowdr 
which thr^, oaatend &^i viz. Th^it of^P&rf^png 
the csoucts* I may iiippoie.that i^ will he done ^ 
get md of judges however faluita^y the iyAcm wA^ 
; vhidi they may be:iippc^ated« 

I truft, therefore, ilk, th« this ;Tefoi«iQii lilll' 
not iprevail, fince it mmf^lj appears that the f]^- 
'ttm twhich geutlemea pr^c^e to j^flroy, i^ in M^f 
|>refisrable to diat «4xkh they itltegu^ IQ reyiye i .t^d 
ihoutthecbo^i^betwefi^ the tWQ b;iacppiid6raji)k. 
Bat how iiuieh moiie otight this ^^Q^fuireto^ifl, 
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k is to idcftroy the^indcpcSKjeilcc of the jfudgjesv and 
piiepare.:the way for the fiibverfiou of our conftitu- 

i J r .Mr.f iSoMniuk, of South CS4rdli4a, Mmlk 
tkbe^ Mr^ Pire&dcnt,r ktobeen.fpent ia.tbe im{^ieff^ 
tstnt- debatt^-oti tlib' nefohi2aoa before yqn.: gteiai^i 
ingenuity, great abilities^ and much closfpmc^^ 
Haw faceil: difpi^yed oar the occafiqn^ %: g^nttdmen 
eabodsfidf^aof the tjvKftiod, andthe{u^jfi£hy»r^6nl<f 
^amadmon:' dvery poiHt^^cipoidt oi im^^^VjcAi m^^ 
ihbxbfioK^ac'.diis lat£: £:itgeiio£ the. ditbaib^i,; ;i^ iiSst^ 
(tir tii£>£ift Itime^ ia thisitboufe, oTi>:4 £iibjo^ of 
faofa {n^ginDiide SxkI intrtcajg^^^ '^xb^Ajih^Hy. diit 
coil^'iahd expd£^ ftxliirDW'BUich ti^tvtm t^'fubr 
jt6t^ cor ^bd'mnc^iicAr. ground- 1(> ti^^ .wy (vro«M 
b^ pr(?fQiaptacn]i* Bni, diinjsing »3 1 do^ 4h»t thb 
prefent queflios, bothrin priacipde and lit k$ i^oa&> 
qhenceSy is of thefaigfaeft 'iniportancd to^thelJiiion ; , 
nnxkr thil inipr^ffida^ oindsr this tlonnriQiofi, I (hottid 
hie uniatthful to m^ owr fceliiigsy were I, to 'give a 
fileiit vote on the occiiion. If lean, therefore^ 
throw but the Weight of a; feacber m the icale that 
I. think ovglrt to prepoiiderste, I ihal} thmlc myfdf 
joftiifidd in doing fo/ Butyfilr, tbefubjed has been 
ib nioch exhauiicd^ as well as the patiente of the 
Uonfe, that i fl^all endeavour to be as coticife as 
fMoffible, and drarw into as narrow a- ch-de as ib e^- 
teniiye a fubje£t wtii admits the leading features of 
the cafe^ whidi^: i apprehend, Ihcruld hareiiaft 
wdght m docidin^ the queilioD. 
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Firft, then, I fiiall^ endeavour to fliew,'that die 
prcfent refolution, in its efFeft, is repugnant to the 
cxprcfs letter and fpirit of the conftitution. And^ 
fecondly, I ihall contraft the obvious and. natural 
confequencesithat vfiH arifc from agreeing to the 
reiblution, with thofe that would fbHow^ Ihdiild wg 

' Onthe.firft point, the matt uuportant^ as well 
a^ the ipoft proper queftion is^ have we. power, uo- 
der the federal conftitution, to repeal the Ikte z6t 
0f Cc^greis, fo far as "it rcfpe£):s the. office and iala« 
ty of the judges appointed under ithat .adii If, 
by the letter and exprds .words' o£ the cbnft^don^ 
We have not th^ power,, then farther reafoi^ng on 
tlie fuhj^A would be unn^cdlBiry, and arguinents 
drawn frqna expediency or . inexpediency wotdd be 
uielefs andirfeveiaul; tathe.qdeftiou. 

1 am^noc,' fir, difpofed to advocate the late judi- 
ciary r]^{bem, im all its modifications, as. I think it 
imporfdft, and not adequate to tjie purpofcs intaid- 
cd, and/ that it as not fuibh? an arrangement of the 
pdidar y^ a3 ought to have been adopted* But, as 
it has gbt into e^iftence, and is in operation/ .^nd 
the judges appointed 'under the aft, commiflioncd 
agreeably to the conftitution, during good behavi- 
our ; the ground is now changed, and although 
previous to the adoption of the aft, oppofition to 
the inexpiediency of the meafur© would have been 
right,, would have been proper ; yet now, under 
exifting circumftances, as the law has paiTed, and 
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Che conftifutJonTias attached, to the [office of the 
jttdges appointed under it^. durability of office^ co-^ 
^xtenfive with goodbehaviotir, to amend \^ould 
be proper, but to repeal the ad, at kaO: lb far 
as it refpefis.the judgea^^ would be uliconftitu- 
tional; fori am of opinion, that as fooa as their 
appointments weiie compldted'^ and their coMfriilTions 
during good beliaviour received, that then ' their 
offices as judges wd-e com}>letely beyond the reach 
of legtihtive. power ; and ' that therefore, the pro- 
icrit refotutiou in its opefations, fo far as it refpcfts 
tiie office of; the judges^ is unconflitutional,' and 
ought not to bfcagreed to^ . > 

.Permit me here, fir, to define the legal rtile of 
expjaiiliiig a deed, a law, or c6nftitutional point, 
tod then to apply the part of the eonilitution in 
queftion to that rule. The rule of law is, to make 
fuch an expoiitibn of th<^ fefUon or claufe under con* 
iideration, 1^ will comport with the plain meaning 
when the words are taken In their common and ufu- 
al acceptation, agreeably to the Englifli language^ 
if the claufe i^ compofed of dubious and uncertain 
.expreilionsy that will admit of different meanings, 
or if f(^eral part^ of the inftrument feem to contra- 
di& or be repugnant to each other, then the rule is, 
to make fuch a cgfiflruflion, if poffible, as will be 
conliftent with reafon, and agreeable to the inten- 
tion and* purview of the whole inftrument taken 
together. 1 think I am correft on the rule of law, 
let ufi now exami&e the parts of the conftitution 
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tonne^led with the pirdbit iubjeA^ and apply i^ 
tfteflft tlie rt)c% of law ; amongil the detaiikxl poyifcn 
of the legiflarture, under /tbc 8fh fpltioh of thczft 
inrticfc of tfhe conilftiAfcni,: we find thefoUowin^, t6 

If lhi9tK^9 i:h<g onJipcUnfe giWngthsm: 
eftabliAi the Itiferkd* cmntsyJ wotildrtadiiy graif^ 
that the legJAamf 6 conldorake cbe iaBtv!^ aind at pite* 
liirc ty^|>e$l k, M^ th»^the jttdgtd^ »r. to tbi tCDure 
of tfaek- offie6 uhder tbe arA, ii^ouldf be at «Iiei witt of 
the Icgf8ature,-the e^iftcnce of thekW'^^enfciiifflilg 
the office of the judge, prebifety in t^ fiinl&mamier 
anddH ihfi ikifi^ foming, ai of tbc^iatttftanf of^ate, 
dSfe fcdretary' 4>( the tfeaiwy , and the *.fec««ary: of 
the navy. But the fabj^ft is^ mtff^ fuijy expidEBsA 
Md e^cplained under the proper head, in the vStftc^ 
-^611 of the 5d arti(^ ^ the coaftkutiom \9ka^ it 
feys, •'The juditiirf pbwer of the' United Seated 
ihall be tefted te one fupreme ooub, and te fiieh 
jnferibi* courts as Congrefs may^Jrom tim^'to-tinhe 
ordain and eftabltih. The j^gev^' botb of >the fu^ 
preme and inferior coui:^&^ fliall bold their officer 
daring good behaviour ; and ikil^ at ftated tiines^ 
•receive for thbir ferviee^^^ a eompetifations ^hkh 
(ball not be diii^niihed during their gotitinuaai^ hi 
office.*' ... 

Here the intention of the eonftkatlMi i^ e^plidt^ 
and cannot be doubted ; plail^er \mrdss and a moPt 
dear conftru^d fenteUce cannot be penned* <^ The 



judg^; bpjh.Qf rt^ fupr^paefa^d inferior ^oor^,ili^ 
bold theif offiqcf daring /goq4 behaviour." We alji. 
fully aii4:ai cdKe .wd^n^^ :what is W^npbj^p^ 
bdbawoi^r m > judg^, <l^:,o»th tp.t^s^,^r^'^p 
Terjr tfttuft of hi$ office, ^W^ it i .19 ?^l. .wuh jj^Pt 
ttcc, ineeggckyi fthiiUty, and. kwmrj,^^^ ^o ad«,ii»i^ 
ftcr jiirftkie IjW^cdiJy and impartial ly^ y»rg99|i )?pl»-i 
vioitr :;. ; if .b<e a&5 c^ntrf^ry^ it .FP)Md H^ifbffb^ 
vioUFjiWd theco^d^ptioo in that jca/c Jte^ givpa 

admits, a certain^ cleaxiLand cosfiftentcoi^Bxp^pn^ 
and no o<h(r.part of -t^i^^-cpni^tiop -copf^afly 
article coatradi^ciry tp ky .ivhich |I fo^ij^qii is djic 
cafe, the cm^v^G^ m^n fry lif^ j^tj^rnqn 09 
Ae other fideb b^»g by ,itt!iplicatjp9' (jaijy^- >n4 tliijf 
agaiuft tfee pte#» and,<^p(rcfs wordj pf t^ daufc^ 
vriH not bte warwntcd by the principle^ 9f.l;?L^ j fojr 
if dje cpoftituitipa i$ .pfipampunt t^;^:^ Qf the 
JegMlatts»e) tfe^^ toMd?aq(^e4ur^ng.jg9c4;he^ 
iiotin, and 4vi?i9§rjthf plcaiU^e q£: thp l^giflatuxf^ 
iarc .fypompw*, tfirio$i at i^nft i>?> fa, 4or ,tfie ^flk 
.1yoiiWhi5n^ug»an^t^p|h^cpn(Ututji^^^ Tb^co^- 
ftltiitu*, i9P the face .of it, appe^» tp ijivf; frcen 
dtew^j with.pri^i|iAPiaLndflpr?e6^ef& ; nothing fuppri- 
.fluQVkSp ;fl5>lhipg dif5?«j^t;! (Had the ccxp^ventipn ii>- 

iKwded jfeB(Confl?-a<aipn^pw igfift^ fcf .iter i^h? fii^" 

'5W)iW6r8r<)f rtherefohji^ipn,^ w^: 7,'J^at.itl3ieju|dg^ 

-of ^: rtferi<>r couf t $ l^qld tjipir roffices^ vpp 4urijcig 

gQod. beh^f^io^r, but at jthe will pf thf legfflatwe.; 

*n ^.xp!a9*^ry • ^vOe, afj^r jhf iwr^. '-^ ^gpiQ^ ^r 
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haviotif ,** ^ouH have Been nccfetfary,' and ihould 
have 'been • inferted io this efieft : ' ** Provided 
always, that the judges of ' fech itferlot courts ihall 
hold their offices only 'dunbg the exiftcncc of the 
law under which they may be appointed/* By the 
elcatnefs with which every part of the conftitution 
has been penned, it is right, it is fair, by analdgy^ of 
l^afoning, to^Tay, that as^o fuch provifioil is inferr- 
ed,' ho fuch fuppofed conftniftion was intmided, 
and that therefore the pfaiii letter and fpirit of the 
conftitution mild prevail. * But, if poffiblc to make 
the matter more clear and eonclufive» I beg indul- 
gencc whflft 1 ^ate three collateral arguments, 
which greatly ftfengthcn and inforce the conftruc* 
tion which 1 advocate, of that part of the conftitu- 
tion. Thefirftis, that all cnKghtencd ftatefmen, at 
l^afl fince'the American revolution, with concur- 
rent teftimony agree, that the judiciary ought to be 
Icept feparate frbm^ and independent of, the l^ifla^ 
tive and executive powers'; that without this check 
and control, there cbuld be ho true and rational 
liberty. Secondly, that' ttfe- frkmcrs of the cbnftr- 
tution, who were themfelves amongtt the bcft in- 
formed and moft diftinguiflxed citizens^ df the 
Union, intended to Tiecp them diftinft and feparate, 
aS the three great divifibhs and fupporting pillars 
of the conftitution ; this appears from the diftinft 
pofition they affigned each 6ri the face of that in- 
ftrument. And thirdly, by the latter part of the 
1ft fcftionof the 3d article, the Icgiflature have no 
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fknm t6 IbSaa a^judgc^a fzlarjr^ dmctt la Ac a!8i6utt 
of one cdnf. Th^i reftxrifUoa^ nidft refer ta tha 
fegiibitorcv as they aikiae basre oohtrol ovartltc 
foiids: of diGi gotrernmdQCi fats tbd riiie of ]z\f is, 
^ that K' xertain, which dan be rtfttdcnrecT cortahi/* 
Uy ihersforQy this, ckofe rsflraoas t!he krgUlataite 
£rain (brcn. dinthuOiing the fehir^.of tfiLd jusdge^ a 
fbrciori^ it pirfevQtit& the removal' 6rom the office h^ 
^if, as the woBfds: cpmpofing the whole clalufe are 
equally plaiil aodexprciEve. Thiiar th^ k a^ears, 
at ieaft to mc*,. by the pUm andobvibus conflrudiion 
of the words of the conflkutioa, coafirmed- arid cx»- 
plained by the makers of it^. that a!! tlje judges have 
a right toh^ld thi:ir offices during godd- behaviour, 
and thatt the legiflature, as a crCfiturc df that con* 
fHtutiony cannot; . by .any Icgiflatiye aft, remove 
-them* . The gentlemen, "who advokrate t-he refold*- 
/tion,. in fnppott of the mcafqie, fij, that Virginia ^ 
Maryl^niJ; and the laft Gongrcfs, afford e^taifiplci 
.of a legislature abolifhing courts, and: rcmovibg 
*fromiofl^e. judges, who under a conHkutton :held 
•tlieir appointments^ as id the prefeut cafe, during 
good bdiaTiouv. litct us examine the fa^ and Id: 
if ttey appdy. . ; . / , 

Virginia had a general court, m)k{ d>mmon law 
jurifijiAioQ, u^hich dictended througbcmt their ftate, 
a. cbuzrt of chancery wkb equitabib jurifdiftioii, 
equally, esctenfivc^ and a court, of a^ihilty i, the 
jndge^ oF theie thr^e coiurtsvconfiitiite4 tbc court 
tdFiqppe^h. About thle yowf 17 8?:^ the kgifl|tUJic 

li 
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mSAatJUierfouaA it necc&ry to tftaUiih ctrcoH 
oourts, and in the law^ enafi^d^ tEat ^ the judges 
of the court of appeal ihoold b^ thip circuit cdurt 
judges/ This hw the judges refufcd to .executd 
as unconftitutional, and faid^ * they^ cohfidered 
tliemfelves as fomung one of three pillars on "vfhidi 
the great fabric of government 'was erefted^ and 
that when this pillar was endai^ered a reilgnxti(H| 
would fubjeft them to the reproach of deferting 
their ftatibns, and betraying thefacred interetts of 
fociety intruded with them ; that the propriety and 
neceility of the independence of judges is evident 
in reafon and the nature of their office, and that 
this applies more forcibly to exclude a dependence 
on the legiflature, a branch of whom, in cafes of 
impeachmentj is itfelf a party. This was the opinion 
formed on the law, by the then judges who were 
fome of the ableft lawyers, and greateft ftatefmen in 
the Union. I believe the event was, they proteft- 
ed againfl the law as unconftituttonal, refigned 
their offices, had the refignations recorded, and af- 
terwards were appointed drcuit judges. If this 
ftatement is correct, which I prefume in fubftance 
it is ; can it be faid, that it affords an example 
that would juftify, or iii the* fmalieft degree' fup- 
port the principles of the refolution ? In the caie 
of Maryland I have not had full information, there- 
fore,* cannot decide. In the cafe of Tenneflee and 
Kentucky, the diftrift courts: were abolifhed ; the 
judges were not renK)vable from office; but Iff 
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law cootiiiiied a& cH^emt court jddges with addition^' 
al duties^ and audditionat falary of 500 dollars each«: 
They neither vacated their of&ce, nor. had to takc^ 
a nevroath ar ^new commifEon ; therefore in this, 
citfc, there wa^no Tidation of the confutation. ^ 
But i:o fum the bafinefs up, the cafe of Virginia, is : 
9gainil them ; the cafe of Kentucky and Tenne&e> , 
not in; pointy and .'Maryland, fhould it afford aaex^: 
^mple, .is. the only and folitary one. I But let us now : 
fiippofe'&xr ax^[idnent fake, though the hj& is other- 
^(e, that hsdf of the ftates in the Union pafled^ 
filch kwt; if thofe laws are founded on wrong 
dfid uncoi^tutiotial ground, Ifabuld they l>e a pre-^^ 
QCdent for us ? ! Surely not. If they were found*^ 
ed in err(xr, we ought to corred and not continue' 
itife error. Some gentlemen have laid, although ^ 
we cannot remove the judge from the office, yet 
We can remove the office from tlie judge. Tome» 
this is a parades in legiflation. ' Do we melm ta 
aft indire^y what we would not ptx>fefs to do 
openly ismd direftly ? Are the gentlemen prepared 
to meet this queftion in all its confequences ? Let 
itie fuppofe they arev and iketch a law founded oo^ 
the confequences of their repealing ad, and exhi- 
bit the cafe in its real and true fight. In framing a 
kiw the preamble (houid flate faAs, and explain the 
reafon^ for paffing the ad. Suppofe then, we 
jSioiil4 introduce inftbad of their prefent repealing'' 
Iliwi *^ following, viz. Whereas A, B, C, &c. 
thefixteen federal judges.appointed under the late 



24» 

I 

R(ft ofGongireft ^ ^^hhpti^ tlutf ha«t faeca eMniii£. 

&»bed dmin^ good be|iaTk>ar^ aisd haVe di&duug^ 
cd the dtKies. of tbe office iriib iotcgmjr, jodiitii^^ 
and honoinr^ .yety ^rathe logiflature in*i£cmgrc&;af«^ 
femblod, Coding thcbr Dumber toi)e moie tIitivitaB» 
jttdge mardfiary fi)r tbeadmmiftraiion of jufiicc to tbet 
good people 4af tUc United States^ j ftsd dettrnks; 
the. law under vdUcfa tboy aft not the bcft poffibkr 
fjrftem.xfaat could. faeadt^ed^ and! thinkiag * aUi^* 
that the pubUcgopd requires, * that the )i|d^ tif ; 
theloierbr courts ihoiuid sot hbld thdr offices dor^r 
i^g good hdiavioiir, but * ihould hcdd thida at Ih^ 
will of the. legiflatiurc ; Be it. tbcreferccimftbi^ 
.&Ci that the ^idTateeafedoisii judges Aiatt..]te^ 
ftRd.they^hevtbyiarerctno^ atid difobai^godivoib 
thdff ttlj^QfiYC o&ces as jild^> atsd fliali oot 1)6 
cotkled to any eonDtpenfiktioD. or bkxj ofterith^ 
pa£^. of this aft. Thia ad and posamUe noiiM/ 
bo lA ifsuthomlj' what the repealiAg^ai); jn its «ik 
fefis iatetidod^ andr:\vSll naitqca^Ijrptoduce.^ 

Are iw prq>3ced' liOi wvt for a b^ fai thiis finWi. 
irith ail. the tme reafons. flitted on the face of the 
ad, s^<lto wi(hi tliat publicity fhonld be given tQit 
aBtoagft our aooftttuents, as.an a£bthat:Goitipletdjtr 
de&toj^ thet independence ot thdr jbdg^ ^Ecarthd 
jremwal of the j»d|pe9^ I may jienMre. t^o^ afiitrty.isi 
the great ob^eft df thenepeal ; aitdup this eobfiAt 
the ^uiry*. from the kgiilituxie. aiSbirtiosai ^itaKeJt 
wtboipt giving a^fifeia^n iRiri^ipafls^-aiunite pt)^ 
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ittg an inferior coait,' and b^ that ateauf dUfadflnf . 

the judges from office. Party fpirit, cdpridc, oi" 

perfotml diflike^ wovAd be fioffident cxufe oFrrcnioM ; 

valfrom xjffice^ thcjtidges troukl Juig^ tUts^ and' 

ptrbapfr (oa^ of them foefsi fed< it. Let us fiippofe* 

and it 19 even ftipptifaUe^: fimt a caaie tame oik hi- * 

fem <mt of the depeodent judg'd^v bQtweeo an']fi<»- 

flneiitiflt mefiiber of<joftgrcft and a f^r and db^ 

fciire citizea } x)trouId kity perfdn fay, that the paitids* 

ftood bn eqiialg^onnd, and that tfaefcalea of jdfticr 

isung^ icpxil bet>;treen them ? It ^vrtruld be aiifioB: 

beyond biman natiire^ for this dependent jndgcrt9 

be impartial) efpedalfy^ if hi& felary xras ttve cmlf 

flieatts of inMftence. and:meti of great abilkiesandr 

^ell fitted for the office^ ntigiit be in that iitaatknt^ 

ibr a mk man telU b^ that ^^ the race k itot aU 

trayi to the fwift, ttor riches t& men of uhderftand^*. 

ing/' So fully dm 1 ccmvinced^ that the|c»^j^ 

odgbitobe independent of thib legiilatnre a? w^ 

ac of the executive^ that it there conid be a dcmbi 

tfaait they are not fulty and cootpletdy fo^ thecoii^ 

' ffidxtioa. ought txy be amended fbr that esprcfii 

pm^ofe. Hitheito fbe judges havefup^oicd cfaeniH 

ielvesiindepcndcni j hnd the people have acquraftied 

nader that faefief, aild ougfat^ antt dxr vfHh their 

jUrigca m bfe indepepdent Otoer dr^ two obfcrvlv 

fioBs.tviil fstovedfliek bpihiott on^ithi^ point. Alf 

thiel ftstM iff the ihnon have in tbcfir federal coiiffi> 

tutions made cheic joidges independent*. The pen 

pie at large in every ilate, having fent members to 
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tlieir>refpedivecomrentibns, thofc coiiye0tidns htr- 
viQg fixed the conditional durability of office in; 
their judges, and the people uniformly acquidcing . 
under their iyftems^ zSard fufficient evidence of the 
public fentiment. ^Beiides, in the cafe of Mr.; 
Chief Juftice Jay^ ipirfaen appointed envoy cxtraor*!; 
dinary to the raurt of Great Britain ; was not op-\ 
pofition to the ai4K>intment echoed irom one end. 
of the continent to the other? That ^he example i 
was dangerous^ it put the judges under the influeooe: 
of the executive ; that although the profpeA of an' 
honorary ap|>ointment, within the giftofthcPrcfir 
4ent, was remote, yet, it might influence and le&a 
tSieir independenoe# If then the people were fo: 
^ve and quick in feelhig, when the caufesof al^m 
were fo remote and contmgent ; what will, what 
ntuft be their opoiion, when they find out^ that the 
|udges, from beibg independent by holding thck 
i&ccs during good behaviour^ are reduced to the 
ferviie fituation of holding the office at the will^ at 
the caprice, of 2: lefpHdime I Is the publidimiid 
prepared fcnra filock of this kind? Shall the legif* 
kf!ure with ailrong arm, and by an aflumed powers 
Aeftroy tibeir. independence, andtherfehy, their.exi£< 
fence; as.one: of the pillars of the conftitution Win 
this fituatioo c£ yoiir judiciary, will the ,fbre»n|^ o^ 
juftice flow* equally to the habi^ion of tbeiich and 
the.cottage of lO^e poor? .No iaitk who knows: htk 

naq .nature^ i»Hl aqfwcr in the affimnative. !: / 

/ ,,' "'f'\f'* *' • -..-., , ^ , f. ^ 
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' Let us bow for a momefit examine the cdf^<!- 
qucnccs of giving a negative to the prcfcat refola- 
tion. If the refolutibh is not agreed to what are 
the dreadfal and fatal canfequences that wpuld 
follow ? I anfwer^ the worft . that can poi&bly hap- 
pen IS the annual paymenf of about thirty tbpufan4 
ddlars, the &Iaries of all your, circuit court ju4ge^» 
who do the whole buHnoTs of thefe circuits through* 
out all parts of the Union. Tlieir number will nei- 
ther impede juftice, nor injure the principle or exe« 
cution of it. It is not in the controverfy, the right 
of the legiilature to arrange and modify all the 
courts of juftice, fo as to make them befl: anfwer 
the diftribution ofjuftice with convenience to the 
citizens ; the whole judiciary can be fyftematifed 
and put oh the beil aiid mod refpedable footings 
without violating your conftitution. If the circuit 
court judges are too numerous^ fay In your revifing 
law, when vacancies happeui that fuch vacancies 
ihall not be filled up, until the whole are removed^ 
or as many of them ais it may be nec^jTary to remove. 
Thus the evil would be continually remedying it- 
ielf, and at no very remote period would be totally 
removed, and that without any interference with 
the conftitution. 

On the other hand, fhould the refolution be 
carried ; what are th6 evils that would refuk ? Your 
judges in that cafe would hold their offices at the 
will of the legiflature, and.be their . mere xreatures, 
fubfcrvicnt to all their whims, caprice, and party 
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ffisit^ tmild ccsfe toi be a dieck 6t Imracar, faet^een 
them'aiMt the peoplev in^ cafesiof unconfliitudonala&s 
'and abbfe of power ; it would alfo produceii agrees 
able to the courfe of human nature^ a fenriie difpofi* 
f fc^ni, V^h bjdegttes wouM enervate the mmd^ and 
coRipl6fieIj,in procefs of time, deftitoy that mixdyin* 
depeAdence and firmnelk^ fo effential: tJotan iqsright 
and good judge. 

If then the evils,, as I have iiiated, wouiU be 
greater from adopting the refQlation, tbaot thofc 
iba^ would refak from paffing a negative on it ;. and 
we add to that Ibalance, at leail the doubt of it&b& 
ing againft the conftTtution ^ and that this doubt ts^ 
:weILfouiided9 is evident, from the nearly equally dir 
vided opinions of the members within the waUs of 
(lie Senate, and by the fendment& of thoufand^ 
throbghoot-the United States of the ableft ftatef 
.tnenaadbeft dtizens* Let xts tfaen^ (m thi^ atleafl: 
precaHocis and doubtibl ground, tread light and ftep 
with'<$amion ; for to deitnxy the independence: of tht 
judges, k wounding therconiftitucion in a viral parity 
it is removing one of the main piiiara that fupport^ 
k. If we begin to infrii^ the* conilitacion in one 
inilance,^ we may in another, and by flow and zL- 
mofl: imperceptible degrees, alter all the great aiai 
leading principles of it, untii at laA^ the fuhllance 
would i>e gone> and the (hadow only remain ; i&t 
like a body of water, if one drc^jpakes its^ paCdg^* 
^^ wbql^ fiream wiUiboA follow*. 
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Mr. CoLUouK then went at fome length into a 
statement of the defers which he perceived in the 
judiciary^ and of the amendments which he deem- 
ed it expedient to make ; after which he moved, 
that a committee fliould be appointed, to enquire 
whether any and what amendments were ncceffary 
in the judiciary fyftem. This was rgcAei by tfie 
Vice-Prcfident, as being out of order*; whereupon 
Mr. Dayton moved that the word repealed in the 
original motion fliould be ftruck out, and the words 
revised and amended be inferted. On this the 
Yeas and Nays were taken, and flood as follow : 





YEAS. 




"Meflirs. Chipman, 




Meflrs. Mopris, 


GolbouQ, 






CMcott, 


Dayton, 






Sheafe^ 


D. Fofter, 




»  


Tracy, 


HiUhoufe, 






Welk, 


Howard, 




 


White*— 13. 


J. Mafon, 








• 


NAYS. 




Meflrs. Anderfon, 




Meflrs^ Jackfon, 


Baldwin, 






Logan, 


Breckenridge, 




&. T. Mafon, 


Brown, 


1 




Nid&olas, 


Cocke, 






Stone, 


Ellcry, 




* 


Sumpter, 


T. Fofter, 






Wright— 15, 


Franklin, 









Kk 
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The main queflion was carried by a fimtlar dlvl- 
Hon, and Meflrs. Anderfon, Baldwin^ and Brecken- 
ridge, were appointed a committee to bring in a 
bill. 

4 

On Friday the 22d, Mr. Anderson brought in 
the -bill, which was read, and a fecond reading or- 
d^ed. 

On Mondaiy, the 25th, it was read a fecond 
. time, and made the order of the day for Tuefday, 
the 26th, when Mr. Dayton moved, *' That it 
{hould be referred to a feleft committee, with iu- 
Ara£lions to coniider and report the alterations 
which may be proper in the judiciary fyftem of the 
United States ; and the proviiion to be made re- 
fpeding the judges of the circuit courts, eftabliihed 
by the aft of the 13th of February, 1801, in cafe 
the faid aft fliall be repealed. '' On this the Teas 
and Nays were taken, and flood as follow : 

YEAS. 



Meflrs. Ghipman, 
Dayton, 
D. Fofter, 


Meflrs. Ogden, 
Olcott, 
Rofs, 


Hillhoufe, 


Sheafe, 


Howard, 
J. Mafon, 

Morris, 


Tracy, 
Wells, and 
White— 14. 
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NATS. 

MeiTrs. Anderfon, Meiirs. 

Baldwin, 
Brcckcnridge, 
Brown, 
Cocke,' 
Colhoiin, 
Ellcry, 
T. Fofter, 

On the queftion, jQiall the bill 
reading, the Yeas and Nays were 
flood as follow : 

TEAS. . 

Meflrs. Andeffon, Meffrs. 

Baldwin, 
Breckcnridge, 
Brown, 
Cocke, 
Ellery, 
T. Fofter, 
Franklin, 



Franklin, 

Jackfon, 

Logan, 

S, T. Mafon, 

Nicholas, 

Stone, 

Sumpter, and . 

Wright— 16,. 

go to a third 
alfo taken, and 



Jackfon, 

Logan, 

S. T. Mafon, 

Nicholas, 

Stone, 

Sumpter, and 

Wright— -15. 



Meffrs. Chipman, 
Colhoun, 
Dayton, 
D. Fofter, 
Hilihoufe, 
Howard, 
J. Mafon, 
Morris, 



NAYS. 

Meffrs. 



Ogden, 

Olcott, 

Rofs, 

Sheafe, 

Tracy, 

Wells, and 

White— 15. 
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The Houfc being equally divided, the bill was 
carried to a third reading by the vote of the Vicc- 
Prcfidcnt. 

On Wednefday the 27th January, after filling 
the blanks, 

Mr. Dayton faid, that although he had been 
\lefcated in two attempts to arreft the progrefs, or 
turn thecourfc of this bufinefs, he was not however 
fo far difcouraged as to be deterred from making 
one other. It would, hefaid, be recolleded that 
all which had been a/ked by him and by the oppo- 
fers of this mcafure, in the firft inftauce, was to at- 
tempt fome modification of the law propofed to be 
repealed ; but this was refufed them. It was thien 
propofed that both parties (hould unite their labours 
with a view to revife and amend the whole judicia- 
ry fyflcm ; but this alfo was denied to them. Yef- 
terday he bad offered an amendment combining 
both objefts ; but it was negatived. He was en- 
eour<tged, however^ to renew it, with i little varia* 
lion, even in this late ftage of the bill, bccaufe he 
had learned that it had not been perfeftly heard 
and unddr flood by one of the gentlemen who had 
voted againft it. He took leave to remind honour- 
able members that thefe conciliatory motions had 
been.reje^ed by a majority of one, or at mod two 
only, and that of courfe the Senate were almoft 
equally divided. 

Mr. D. concluded by faying, that it could not 
come to good, if meafurcs admitted by fome to be 
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hold and violent, and believed by many others to be 
unconftitutional, (hould be carried b(y a bare majo- 
rity, and he truftcd, therefore, that this propofition 
\ieould now fucceed. 

He then moved that the bill b^ referred to a 
tdcd committee, with inftruAions tb confider and 
report the alterations which may be proper in the 
judiciary fyftem of the United .States. 

Mr. CoLHouN begged to be indulged with the 
expreffion of a few ideas, which he confidered the 
more important as the bill was likely to be carried 
by a carting vote. He had before thought, and he 
ftill thought, the beft way was to appoint a com- 
mittee to prepare a fyftem that would accommo- 
date the varying ideas of gentlemen. He had voted 
yefterday againft the propofition made, under the 
impreiEon that provifion was thereby to be made 
for the judges. This he thought quite prematurcj be- 
fore it was known that the aA would be repealed. 
As it was at any rate doubtful whether one half 
the Senate did not think the meditated repeal a 
violation of the conftitution, he thought, for har- 
mony, it was beft to refer the bill to a feleft com- 
mittee. The feffion would be two or three months 
longer, and if the report madebythecommittcelhould 
not prove agreeable, there would be time enough 
to bring in another bill. This attempt to harmo- 
nize all parties can do no injury, while on the other 
hand, a fyftem might be framed that gentlemen may. 
be better pleafcd with than even a repeal of the aft.. 
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Mr. Nicholas faid, he flattered himfelf the 
fubjeft was well underftood by the Senate. What 
is now the queftioH ? The fame that has been fo 
often decided. Gentlemen in oppofition have faid, 
amend, but do not repeal. He could fay that 
every vote of that houfe, in every ftage of the dif- 
cuflionj had faid repeal, and do not amend. He 
believed the old fyftem required but little amend- 
ment. It was the beftfuited to the interefts of the 
United States, and of the ftates. The law of the 
laft feiSon was in fadt a bar to improvement. Gen- 
tlemen fay why not provide for thefe judges as you 
have provided for a judge of the fupreme court ? 
He would reply that the laft operation was fmiple 
and eafy of execution j but how were we in this new 
mode to get rid of the circuit judges without hav- 
ing thefe courts in one part of the Union, and not 
in another ? 

The gentleman from New-Jerfey, has faid, this 
meafure is admitted to be bold and violent. By 
whom is it admitted ? Not by me, or gentlemen 
who think with me* As to a regard to the conftitu- 
tion, there is no man here, let his boaft of federal- 
ifm be what it may, that can take ftronger ground 
than I hold. Gentlenpicn profefs a great refpeft 
for the conftitution ; but our principles are not to 
be evidenced by mere profeflions. They are to be 
evidenced by the fcries of our aftions. My con- 
du<a, faid Mr. N. fince the formation of the confti- 
tution to this day, is known by thofe who know 
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me, as well as the conduA of gentlemen is known 
by thofc who know them. To the people I appeal. 
1 am not to be alarmed by the tocfin of hoftility to 
the conftitution that is fo loudly founded in our ears. 
1 hope, fir, we Ihall have the queftion. 

The queftion was then taken on Mr. Day- 
ton's motion by Yeas and Nays, as follows : 

YEAS. 



Meffrs. Colhoun, 


Ogden, 


Chipman, 


Olcott, 


Dayton, 


Rofs, 


' D.Fofter, 


Sheafe, 


HUlhoufe, 


Tracy, 


Howard, 


Wells, and 


J. Mafon, 


White. — 15. 


Morris, 




NAYS. 




Meflrs. Anderfon, 


Jackfon, 


Baldwin, 


Logan, 


Brcckenridge, 


S. T. Mafon, 


Brown, 


Nicholas, 


Cocke, 


Stone, 


Ellery, 


Sumptcr, and 


Th. Fofter, 


Wright. — 15- 


Franklm, 





There bcijig an : cqoxal vote, the Vice-Presi- 
deht; declared himfclf in the aflSirmative, and the 
reference was carried. 



fi5B 

The Vice-President, faid he felt difpofcd to 
accommodate gentlemen in the expreffion of their 
\iriflics, the finccrity of which he hi^d no reafon to 
queflion, to ameliorate the provilions of the bill, 
that it might be rendered more acceptable to the 
Senate. He did this under the impreifion that their 
objeft was fincere. He (hould, however, difcounte- 
nance by his vote, any attempt, if any fnch (hould 
be made, that might in an indirefl: way, go to defeat 
the bill. 

The bill was committed to Meflrs. Baldwin, Gol- 
houn, Dayton, Anderfon, and Morris. 

On Monday, the ift of February, Mr. Breck- 
ENRiDGE, gave notice, that he ftiquld, the next 
day, move to difcharge the committee. 

On Tuefday, the ad February, Mr. Ross, pre- 
fented a memorial of the Philadelphia bar, againft 
the repeal. 1 'e obferved, that it was not his inten- 
tion to embarrafs the motion of which notice had 
been given, by moving, in the prcfent ftage of the 
bufinefs, a reference of the memorial to the com- 
mittee now propofed to be difchargcd. He offered 
it, that the Senate, having before them information 
of importance, from a number of refpeftable men, 
belonging to both the parties which divide the 
country, might give due weight to the fads which 
they allege. The opinions expreffcd were unani- 
mous, and ftrongly enforced by a letter accompany- 
Ing the memorial, addreffcd to bis colteague and 
hirafclf, on behalf of the bar, by Mcfej; Dallas^ and 
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M^Kcan, the one the attorney of the diftriil, aiicl 
^he, other the attorBey-gener^l of Pennfjrlvanija. 

3)Jr. BijiRCKENiiiDGE. It will hc irecoUe<9;<?d« 
that I yeftcrday gave notice I ftipuld n?ove tq-day ta 
difchargc thciclcft .conimit^c, to whppi the judi- 
ciary bill was laft week .cQinmit;tc4. A$ t^iere are 
fbme gentlemen now in the Senate, who were not 
prefont during any part of the difcuflion which that 
fubjeft met with, I 4^em it proper to fay a few 
words as to its progrefs, and the real fi(;ua;tiQn in 
which it now ftands. 

Early in January, this difcujSion commenced on 
9 motion for the unqualified repeal of the judiciary 
law of the laft feffion. After many day's debate, 
;ind at the moment when the queftion was about to 
be put, an attempt was made to transform it into a 
motiop for amendment. This was negatived^ The 
refplution was paft, a bill was brought in, and car- 
ried to the fecond reading, when another attempt was 
made, by a motion to recommit it to a feleft com- 
mittee. This was alfo negatived. The biU was 
then ordered to a third reading, and on the qud". 
'tion for its paffage, the fame motion was agaiq 
made for its commitment to a feleft comm4ttce, 
and carried by the carting ypte of the chair. Ip 
this fituation it now refts. . 

During the whole difcuflion^ thofe in favour of 
the repeal have uniformly argued and voced againf^ 
any thing like araendiiaent. 'Ihey over and again 
dedzired, that they would not confenD to any a;niei:i(}- 

LI 
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ments in the judiciary fyftem, till that law was re^ 
pealed. That they conlidered its exiftence as an 
infuperable bar to all amendments, and that indeed 
the only great amendment they wiflied for, at this 
time J was a reped of that law ; the obnoxious ten- 
dencies of which were, cancer-Iike, to be only cer- 
tainly removed by cutting it out by the roots. 

^ On the other hand, the gentlemen in oppofitioa 
contended, that the law was enaSed with great de- 
liberation and wifdom, that it was eflential to the 
due adminiflration of juftice, and to the peace of the 
nation, that it requires no amendment, that it can- 
not be amended, for that even admitting the courts 
and judges erefted by that law were ufelefs and 
burthenfome, yet Congrcfs have not the power to 
put down thofc courts and judges, becaufe they arc 
in under the conftitution. We are therefore at iffue 
upon the iimpie point, fhall this law be repealed or 
not. 

, What then, I aik, in this ftate of things, can be 
cxpefted from the labours of the committee ? Can 
they, on the one hand, forward the views of thofc 
who carried to a third reading, a bill to repeal a 
certain aft which they confider as fiindamentally 
vicious, by attempting to amend that aft ? Or, on 
the other hand, can they forward the views of thofc 
who fay that law was the refult of experience and 

^ • 

wifdom, that it wants no amendment^ nay, that you 
cannot make any amendment, becaufe it is faftened 
on the nation by the conftitution ? Can they, I fiiy. 
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tKpt& to rccoiK:iIe ttirp fuch contradictory and op* 
polite opinions — opinions at n>arianc€ in principle^ 
and not in details They can not ; and it is impmible 
that thofe g^ntljcinen can s^musiy expefi it. 

This» Mr. Prefidcnt^ is a great conteft upon a 
constitutional pi^inaple. A committee oi^bt not, and 
can not fettle principles. On the floor of this Houfer 
alone, can: thofe principles be fettled, which furniih 
the ^tOundpWork, of kgiflationp Details only are, 
j^roper for cop[imitt^es. Sir,, we 'ufill not abandon 
ti^is qucftioi^ ;of principle j lUbaO, not be fvifJered. 
to efcape ;us, or ,be entangled in forms— ^ piiist be 
^sjotilecf. We will have ;i(? n^odification of this bill; 
Gentlemen' ;nflrj/ on this Soor mc^t tbe pi flbi unqua^^ 
lifted question of repeal. And in order that we may 
be enabled to do fo, 1 now move you that the com*, 
mittee to whom the bill was referred, on Wednet, 
day lafli,^ be difcharged from proceeding further 
therein. The bill will then be ready for its paflage,' 
^nd the whole merits of the queftion open for dif*, 
cuflion, 

Mr. Dayton. I fliould not have rifen fo foon, 
ij^the honojirable -member from Kentucky had been 
92ore cprr^ ia the information he has given to the 
Senate^ It muft be recollefted, fir, very contrary 
to that gentleman's ftatement, that neither the 
firft, fecond^ nor third motions made on the fubjed, 
were the fame. The Hrft motion was to revife and 
amend, inftead of repeal, the aA of lad feilion : the 
fecond was for revifing the whole judiciary fyftem, 
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antf, '(aSifliSft^wit&ft, 'was. t ^rb/poBtm (6 toalt*' 
provifiori (ot the judges', if they (hdirht be difi^ijled }- 
this !at(ii*p$^t trasdifeppi^oircd of tiy bite htttlbtitu. 
able genttemfth, ^Ko zfttrv^^rd^ vbt^d With xii^ ataKi 
tfed' nlbf idb" iB^as-, in coiifccfoeneei ae^ativcd:- the 
t^fradfOb^d frohi the intend t^ the omiffion c^ 

th^f cifttiJdi, (&2t^t6hk agreeable to' that hoiiotmibli^ 

• • • -  

lAerilber, antf i^^as coirfequently agreed tfo, aild ff 
cbnSmitttt accbrdingfy s^poitited. To difcharge 
tBBMfHnifcftlee is thfe'ol^a of fhe prdfeiit mottoflii 
jmd^Iafi:; Mr. Prefid^fatj whether it i^ufual,:whe^ 
fher it is prop^r^ wlfetfeer ft i& even decern to makt? 
fucW ilfc^f k rtiajority fuddenly acquired by the ca- 
fnal atceffion of a fiiigte membfer.* Where, <m^ 
^eii'has an ihrtaircebf this fort ever before odcor- 
ned ? It ik abruptly prbpoftxi to difchal-ge a <iQi&^ 
mSttetf to whom was referred' one of th^ moft- irti** 
pbrtant-fiibjefts of Icgfflatloh, whilft they are aftitte- 
ly engaged in the bufmefs committed to* Acra^ 
dift>oTed to pcrfbrni- it with all poffible ex{)editioiiy 
without their having aiked to be difmiffed. Is it 
poffible- that fo extraordmary a raeafure can receive 
ftipport ? ^iH thera not be found among the ad- 
vocates'of the original refolution, one, at Ifeaft, M 
give it a^ decided difapprobation ? Will not confide*- 
rations df delicacy towards the committee, or a fcii- 

• * 

• Mt. Bradley oi Vj^rmorit had arrived, and ITe was know« X4 
ht df thf miniftciial party, so that they had a majority of one, 
even had Col. Howard, "who was momcntly^ cxpcdied, have 
becain bis place. 
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Gmehf 6f riefpcft foi- the majority who oM^r^ the 
commitment, or tit leaft a regard for apt>earance9| 
prompt honourable gentlemen to fcoiit (uch a prbpo-j 
fitidn ? OugW ttbt thie honourable fnovet bimfetf 
iohe i/iducid to withdraw it ? Were he- a mati of 

m 

fthy moderate (hare of ambition, he miglu furely be 
contented with the zgcncf he bab direstdy h»d ill 
fhis fiiflinefs^i He wjks the authory at kift the t>ffeHi> 
sible author y ^ the prcjeft— he was thef m^mr^ of 
the retolbtioiii— the mouth^fiece df his pariy-^^afed a 
mtmbcr of the committee who prepared di'^ repeal- 
ing bfH. WhiKi h^ and his coadjutors, k the holy 
'ifoifk of deftrttftibn, 4f€tt cbnfulting together upon 
the death-warrant of our jikBdary fyftert, dnd with 
it,- of thi'cbhdtttitibfe,' t&dr folcmn delibfcrfttiont 
^cre toot difturbed, no attempt wa» made to catcll 
at a majority fbr the piii^pofe of difehargitig that 
committtfc,* altho' there were titties when a ms^jori!^ 
might have been found ucfrididly to it Oh the 
contrary, they were fuffered to talc* fhcii" own 
time to mature atid report their bilL The difcu^ 
fibn of its merits has been too ample and t6d recehc 
to be forg'otttn. It wiH be recoHefted: thait it wai 
faggeffed, as our laft* hope, that ftHncthirtg fhrihcl^ 

r 

ought to be attempted,' atid that If was mote than 
poffible that fome expedidit' ttiJght be plrbpofed, 6i 
fome fyftem devifed, which would be acceptable to 
a- majority,' and thus tender a decifion of the confti- 
rutibnaj qncftion linnedeflary. ' It was further inti- 
mated that the adtitfelf aflTorded fuch a icaffblding 



264 

as v^uld be ufeful to enabte us to buHd op a moiTs 
perfcA ftrufiure of jurifprudeace ; but, if we began 
by demoliihing it, iuftead of deriving aid from the 
tnaterials of which it was compofed, it woul^ bc« 
come a heap of rubbifh, and fatally obftruft oar 
progrefs* Thcfe fuggedions were fo much lifliened 
to, and approved of, ajs to produce the appointment 
of a committee, with extenfive power? ** to revife 
and amend tjie whole judiciary fyftem*'' 

It was indeed very unfortunate, that the gen- 
tleman from Kentucky^ the honourable mover of 
this propofition, had not been chofen on that com- 
mittee. I well remember tEe anxiety ihewn by 
the friends of that honourable member on that oc« 
cafion, and his own great mortification at the dif« 
appointment. I am very forry it has carried him to 
fuch an cxcefs, and led him to ms^e the extravagant 
propofition on your table* And yet, Mr. Prefident, 
one would have: thought, that without this, he had 
already rendered . himfelf fufficiently prominent 
and donfpicuous. He has been the firit and chief 
zStor in thefe fcenes of legiilative tragedy, but he 
fecms to think that the goodly work of defbru£tion 
can^pt go on with fufficient certainty and rapidity, 
if his agency be di^pofedwith in any fiage of the 
bufmef^, or his deftroy ing arm be arrelled even for 
a moment. , . . ; ; \ r. 

I truft (ir, that that gentleman's motion for dif« 
ch^irging the committee will be rejcftcd, and that 
we {ball i\ot find in - its' adoption a practical com^ 
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aient on the conciliatory language of the Frcfidcnf^ 
which had been fo often echoed by gentlemen on 

that fide of the houfe, 

• •• 

Mr. Ross. I have long had a feat in ih\% 
houfe, and this is the firft time I ever heard 
a motion made to difcharge a committee, un- 
lefs by a member of the committee itfclf.' And 
what is the reafon afligned ? Difference of opi- 
nion on principle. With whom does this differ- 
ence exift ? Surely not with one political par- 
ty in this country, as diftinguifhed from another, 
for we have juft heard the opinions of gentlemen of 
high talents, and the firm adherents to the ^ime po- 
litics with thofe of the honourable gentleman from 
Kentucky, that the fyftem is fufccptible of amend- 
ment. Nay, that the law which he wifhes to re- 
peal, is, in effeft, a very important amendment of 
the old fyftem. Shall we then fay, that it is not 
fufceptible of amendment ? Are gentlemen pre- 
pared to decide inftantaneoufly , without information 
or reflexion, againft opinions fo refpeftable ? Sure- 
ly, this is not legiflating with the cuftomary cau- 
tion. 

\ Are gentlemen prepared to fay there is no mid- 
dlctground? The wifeft men deliberate the long- 
eft. Why not wait till the committee report ? 
Why not hear what they offer ? If it be bad, re- 
jeft it, but firft hear. What appearance will thi» 
hafty procedure have ? One day the Senate arc 
equally divided, and by a caution, and moderation 
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)vhicli wHIaiqt foonbe forgotten, the bijB ^ Tc£cr* 
fed Shortly afterwards before the cqqimittc^ 
can poffibly prepare a report, although ppinion is 
^ngthening on the Jide of tl^ofe who voted for 
9 coniiiiitment, yet all modification^ ^nd all chance 
tX modificarion, is rcyt&cd:. l^he fub^e^UU to be 
brought fbr\^ard all at once, in general terms, to 
^ h;pifty deciilon. I cannot confider thi^ sts wife 
1 hope the honfe will proceed with caution. I 
bope they will not inconfiderately advance, by ra- 
pid fteps, to a point that may be attended with 
^^ngerous confequences. 

Mr. BRSCKEj^RioaE. It is faid that ^hat I 
^ave done fbould fatisfy a moderate man, and that 
]|^y ambition fhould be fatiated. But what ambi- 
|k)n can / feel ? What profpe^s of ambition lie 
^)eforc me^ in propofing the repeal of this Islw. la- 
ftead of opening profpefts of office to wf, the eflcft 
is dircftly the rcverfe, by deflroying tiaofe tqxj oS- 
$(xs. which I might expeft. No, fir, my ambition 
on this, as I truft it will be on all other occafions^ 
is to put down a fyilem fundamentally pernicious* 
I have ftafed the grounds on which I deem it fo> 
a^ndl am ready to meet the fentiments of my cpun-^ 

We arc no'w told, that we arc to fufpend thi^ 
bufinef$ for a (hort time, to (lop us from fealing the 
4eath-warrant of the conilitution* Let me tell 
gentlemen, however they may try to excite terror, 
fuch expreilions pafs by my ear like the idle wind* 
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and leave not a trace behind. Where is the pre- 
cipitation they talk of? Did not this difcuffion be- 
gin on the 8 th of January, and did not the houfe 
travel as flow as it could ? Have not gentleraen 
acknowledged that it has been fully and deliberate- 
ly difcufled ? I know but one fubjeft which has 
been fo fully difcufled. What can this feleft com- 
mittee do ? Have gentlemen anfwered my argu- 
ments on this point ? If our opinions on the consfU 
iutiondliiy of the bill are fo various and contradictory y 
what can we expeft from the magic of a commit- 
tee ? What but delay ? For I am fure gentle- 
men are not ferious when they profefs an expefta- 
tion, that the report will furnifli a plan of accom- 
modation. The principle must be settled here. 

Mr. Morris. I do not mean, Mr. Prefident, to 
enter now into the merits of the quefl:ion. I beg 
leave merely to mention, that what the gentleman 
laft up was pleafed, when he firfl: rofe, to fl:ate as 
facty for the information of thofe who were not 
prefent in the early part of this debate, is not the 
faa. One half indeed of what he fl:ated is true. 
It is true, that he and thofe who go with hinx 
would lifl:en to no amendment, but have uniformly 
infifted on a direft unqualified repeaL But when 
he aficrts that this fide of the houfe have as uni- 
formly contended that the prefent fyfl:em is perfeft, 
and neither requires nor admits of amendment, I 
mufl: take leave to fay this is not the fact. I fay, 
fir, it is not the fact* On the contrary, it has been 

M m 
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unequivocally declared by every member who (poke 
on this fide of the houfe, that the law may be 
amended* Nay, we have repeatedly called on our 
opponents to point out the defedbs, and avowed 
our willingnefs to join in the proper remedies. 

That gentleman, fir, tells us, we mufl: come to 
the fimple queilion of repeal. ** H^e f fays hej will 
^' have no modification of this bill, and it is impoifi- 
** ble our opponents can ferioufly expeft to recon- 
** cile the contradiftory opinions." Is that gen- 
tleman, then, the keeper of the confciences not only 
of one half of this houfe, but of the other half too ? 
This fir, is a degree of prefumption which fnrpaflcs 
any thing I ever heard of. He gets up and fays, 
nothing can be offered which he and his friends 
will approve of. And then he goes on to fay, wc 
cannot expect to offer any fuch thing. Sir, we do 
expeft it. I believe a fyftem can be devifed much 
better than either the old or the new one* And fo 
far have I been from expreffing any thing like an 
idea that the prefent fyftem is perfeft, that I have 
^formly declared the contrary, and fo indeed have 
we all. 

Did not an honourable member near me, from 
Conncfticut, explicitly declare that he voted againft 
the law laft feffion, bclkving theft, ^nd ftill believ- 
ing th^^t it required amendment. I could go on, 
and cite diftinftly every member who has fpoken 
on this fide of the houfe to the fame effeft. Nay, 
fir, what was the language of the gentleman hina- 
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ielf the ether day ? Did he not farcaftically telt 
us^ that all our arguments amounted only to this, 
f ^ do what you please with the law^ but fpare ! Oh ! 
♦' Spart our judges V^ Surely this docs not com- 
port with the ftatement he made this day, and 
which (I repeat it again) is not tbefaet. 

Mr. Br£ck£nri0O£. The gentleman lafl: up, 
has mifunderftood what I have faid, and built att 
h{s obiervations on it. I appeal to the houie,^ whe- 
ther I did not flate in fo many words, when I made 
tfa^ motion to-day^ that all the gentlemen in the 
oppofition had during the whole courfe of the £i« 
GOilionj contended that the courts and judges could 
not be put down, and therefore, there was no poi&-« 
bility of the committee^s formii^ any fyftem to meed 
the wiihcs of both fides the houfe* I have not faid, 
at ieaft I did not mean to fay, that all the gentle* 
men in the oppofition were oppofed to any an^end^^ 
ment in the fyftem* I well remember, what fbU 
both from the gentleman himfelf, and from the 
honourabk member near him, from Gonne&icut* 

Mr. S. T. Mason* I thought, fit;, my friend ^g^ 
Kentucky, had flated ground that would notmvd 
been treated fo rudely and abruptly by the gentleman 
fr<Mtt New- York, who had fo ftemly reproached him 
with prefiimption. My friend ftated truly, that the 
queftion was repeal or not repeal, and it was on this 
question ^hat the house have so often decided* As to the 
idea of the gentleman from Pennfylvania, that to 
dSfcharge the committee wouM be indecent and im- 
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proper, I really don't fee, in what light it can bcfo. 
Committees are the mere creatures of the houfe, 
even the committee of the whole, and nothing is 
more common than to diicharge them. This has 
been often done, and yet no complaint, has been 
ever before heard of it. 

[Mr. Mason here cited an inftance. Two 
members of a committee were prepared to report, 
the third member, on motion, qb tamed the difcharge 
of the committee.] 

Mr. Akderson faid, as he was one of the 
fdeA committee, he thought it his duty to (late to 
the Senate, that it appeared to him, that a majority 
of the committee wpuld only agree to fuch amend- 
ments of thefyftem, as might confiil with keeping 
in the prefent judges. This faft would, he conceiv- 
ed, enable the Senate to judge, whether there was 
any profpeft of a report which would prove fatis- 
faftory. 

Mr. Dayton contefted the feft, and declared, 
that though one of the committee, he knew of no 
fuch decifion. X^at indeed no, queftion had been 
taken in the committee, excepting on the extent of 
the matter referred to them. It had been doubted 
whether, under the order of the houfe, they could 
confider the fubjeft of juries, and the committee 
had determined that they could. 

Mr. Anderson replied, that the matter, if not 
brought to a formal queftion, had been fufficiently 
difcuffed in the committee, to difcover the opinion 
of the majority. 
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Mr. Tracy. In my opinion, Mr. Prefident, few 
committees have been raifed for more important 
purpofes than that now propofed to be difcharged* 
It has been raifed for the purpofc of confidering and 
reporting fuch amendments as it may be expedient 
to make to the whole judiciary fyftem of the Uni- 
ted States. They have, as yet, fat but a fhort 
time. Too fhort, I conceive, to decide on the ob- 
jefts for which they were appointed, with fufficient 
deliberation, arid with that maturity of thought 
which is due to them. I afk, fir, what new light 
has been fhed on the fubjeft, fince their appoint- 
ment, to alter the courfe then marked out by 
a conftitutional majority of the Senate ? If it was 
proper to feek fome plan of accommodation be- 
tween the different parties then, is it not equally 
proper now ? No new arguments have been urg- 
ed- Are gentlemen determined, in no pofiible 
event, to change their opinions. This would be 
improper. Daily inftances occur of altering our 
opinions. I hope they will always occur. I am 
fure they will be frequent in proportion to our de- 
fire of adopting correft opinions founded on truth. 
I well recolleft what fell from the chair on that 
memorable day, that if the bbjeft of gentlemen ap- 
peared to be delay, it would not be permitted, but 
that it was defirable, when the houfe was fo nicely 
balanced, to give thofe who defired it an opportu- 
nity to devife a plan of accommodation. Does 
this pafs by the gentleman's car like the idle wind ? 
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If geodemen mQx to make their plan as unexception- 
able as poflible, they may. gratify that wifh by giv-. 
ing us an opportunity of improving it ; and then, if 
our amendments are not agreeable, they can re^eA 
them. 

I voted s for theafi: of laft fefEon, becaufe I, 
thought it a good one. I flill t|iink fo ; but I de- 
dare that for the good of my country, I will fireely 
facrifice all my pride of opinion. I will immolate 
it unhefltatingly, whenever that, good .ftiall Kifaira 
it. Is not prudence, is not caution pre*-emindntly 
requifite at this time ? Does not the flale of par- 
ties-— for parties there are — -require that we ihould 
heal inftead of irritating their wbuads i If in this 
body one party adopts a meafure to-day, and anor 
ther party obtains by accident an afcendence to- 
morrow and defboys it, what will be thought of ou? 
proceedings ? Is this the dignified mo^e in which 
the buiinefs of legiflation ihould be condi^ed ? I 
am fure gentlemen will not, in their hearts, fay 
that it is. 

Mr. Morris. I beg leave now^ Mr. Prefidcnt, 
to fay a few words on the merits pf the queftion, 
which is before you* Erom the explanation given 
by the honourable member from Kentucky, I per- 
ceive that, in the hurry of elocution, he made u& 
of words, to which he did npt fuficiently attend, 
and which conveyed ideas difierent from thofb which 
he meant to exprefs. 1 ihall take leave therefbre, 
to flate the hiitory of this buiinefs, a& it fiands 
vouched by your journals. 
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After the motion to repeal the judiciary law of 
the lad feilion had been made^ and when the quef- 
tion was about to be put, it was moved to ftrikc 
out the word ** repeal" and infert the words " rc- 
v\{e2Lnd* amend.*' The names of thirteen members 
Hand recorded in favour of this motion, and fifteen 
againft it. At a fubfcquent period, after the bill 
had been brought in, a motion was made to refer 
It to a committee, to confider what alterations it 
might be proper to make in the judiary fyftem. The 
names of fourteen members ftand recorded in fa- 
vour of this motion, and fixteen againft it. Finally, 
on the third reading, it was moved that the bill 
ihould be referred to a fclefl; committee, with in- 
ftruftions to confider and report the alterations 
which may be proper in the judiciary fyftem of the 
United States. It appears from the record, that 
fifteen members voted for, and fifteen againft this 
motion J which was decided by you, fir, in favour 
of the commitment. Such then is the state of facts ^ 
and fuch the recorded opinions of the members who 
compofe this Houfc. 

The prefent motion is to difcharge that com- 
mittee ; and the reafon afligned is two-fold. Firft, 
that the mover, and his adherents, will agree to no 
amendments ; and fecondly, that the Houfe must 
and shall decide on the principle. 

Firft, fir, as to amendments, it has been aflfured, 
that none can be propofed which will cure what is 
called the radical defect of the prefent fyftem ; and 
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It has been roundly declared, that no amendments, 
be they what they may^ will be adopted. Being one 
of the committee, it becomes my duty to declare, 
that I believe great amendments may be niade. I 
believe alfo that a fyftem can be devifed which will 
obtain the afTent of a majority in this Houfe : for, 
I cannot believe that the honourable mover is au- 
thorized, when he afferts, that thofc who aft with 
him, will liften to nb^ amendment. That they will 
not forego their intention to deftroy the law of laft 
feffion, although a fyftem fliould be propofed, pre-* 
ferable even in their own opinion^ to that which i* 
to be revived by the propofed repeal. Such pre- 
determination would imply an influence not to be 
prefumed — ^befides, fir, the Prefident of the United 
States has particularly calle4 our attention to that 
part of the judiciary which relates to the formation 
of juries. Your committee will, I believe, be able 
to oflFer you, in that refpeft, (as well as in^ others) 
a valuable improvement* Can it be pofliblc that 
gentlemen are determined to shut out all chance of 
. mpro'oement ? Sir, I cannot believe this : and, 
notwithftanding the honourable member's pointed 
aflertion, I do not believe it even as to himself. I 
think better of him. I cannot admit the idea, that 
he would on the floor of jthis Houfe, in the face of 
his own confcience, and in prefence of the great 
Creator of the Univerfe, refuse his assent to what 
be knows to be right. It cannot be, that he would, 
by his vote, preclude his fellow-citizens from the 
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benefit of a valuable indrtution, merely to gratify 
his prjdc^ or indalge hi^ caprice, Surejy no mem- 
ber of this Senate can be fo loft to a fcqfe of duty. 
Refpefting, as I do, tlje members which cpmpofc it,! 
cannot permit myfelf tol)clieve the gentleman^g af- 
fertion. 

As little, fir, can I acquiefce in the propriety of 
the fccond reafon affigned for his extreme pertina- 
city. The gentleman (ays, we must decide on ihc 
principle. Has he well confidered the confcquence ? 
It. is highfy dangerous to decide on abstra& principles; 
Such is the poverty of human language, and fuch 
the weaknefs of human intellcft, that to exprefs pre- 
cifely an abftraft propofitign, is difficult in the ex- 
treme. Men of bufinefs have been taught by expe- 
rience, that however clear their conception of an 
abftraft idea, when they venture to exprefs it (not- 
withftanding the moft nice feleftion, and the moft 
temperate ufe of terms) conclufions will frequently 
be drawn from their words, and juftly too, which 
by no means follow from what pafTed in their minds. 
It is therefore a rule with confidcrate men, never, 
when it can be avoided, to decide on iabflraft pro- 
pofitions. Is it a judge ? He will determiiie on fo 
much as may be ncccflary to carry the cafe before 
Jlim, and no more. Is it a legiflator ? He will make 
fuch , provifion as circumftanccs require, and. ftop 
there. It is not wife in any cafe, much lefs .in a 
cafe like this, to decide on principles, I have early 
called on gentlemen to.confider what they were 

Nn 
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about, t now repeat the call. I earneftly repeat it. 
This principle on whiph a decifion is fo peremptori' 
ly demanded, is of the laft importance. I will ad- 
mit for the prefent, that our opponents maybe 
right in the opinion that they conftitutionally poflcfs 
the power which we conteft. But I ihallnotbc 
charged with vanity or prefumption, for faying that 
when fo many, and fuch refpedlable charaAers as 
thofe who think with me, have fo clearly and fo- 
lemnly expreft their conviftion that the power con* 
tended for does not exift, it muft be admitted that 
the queftion is at leaft doubtfiil. . We do not on 
this, occafion aik gentlemen to abandon their opi- 
nion much lefs to adopt our opinion. We only aik 
them to admit that it is a cafe of doubt. And wc 

• 

aik whether it be wife to ftir a great conftitntional 
queftion of fuch doubtful nature. It goes to lengths 
which have not been duly examined. It is dangerous 
in the extreme. And where is the cogent necciEty 
which cpuld alone juftify the hazard ? I am furc 
gentlemen will acknowledge, that the objeft to be 
obtained is comparatively of fmall importance. The 
expcnfe, which was at firft. infifted on, they now ac- 
knowledge to be trivial. They will not pretend that 
juftice is not as well adminiftcred under the prcfent, 
as under the former fyftem. Nay; it is evident frofli 
the Memorial of the Philadelphia Bar, which lies on 
ybur table, that juftice at prefentis much better ad- 
miniftered. This memorial ftates to you fefts, to 
which the raemorialifts arc the moft competent wit- 
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nefles. They are men of high charader, and there* 
fore credible witneffcs. They are alfo fair and un-? 
biaded witnefles. Had they been all of the; fame 
political complexion, I would permit gentlemen of 
a diflferent fcft to withhold their confidence. They 
might then have fome pretext for objedHng to the 
. teftimony. But this i$ not the cafe. The moft emir 
nent counfel of bpth partiie$ join in cxpreffing tq you, 
not opinions for thpie you might difregard and rely 
on your own, but fafts .; fafts which are of neceffity 
.within their particular knowledge. And from thefc 
fafls it is evident, that the repeal infilled oji, will 
(to fay the leaft) be no improvement. Surely then 
-fir, it is not, it cannot be wife, under fuch circum- 
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ftancps, where nothing valuable can be gained^ to 
force on: a decifion fo important, of an abftra^ quef- 
tion, doubtful and dangerous. . 

I ihall not notice what has palled in the com- 
mittee, or the opinions delivered there, for it ap- 
pears to me improper, aiid the more fo as each mem- 
ber can deliver his own opinions for himfelf on this 
floor. On this floor, therefore, I repeat my fcrious 
conviftion, that various improvements can be made 
in your judiciary fyftem, and that your committee, 
if permitted, will have the honour of propofing to- 
your confidcration feveral^mendments, and among 
them fpme of fuch evident utility, that your adoption 
cannot be doubted. 

Called on therefore, to chufe between thtf chance 
of rendering an eflcntiai fervice to the American 



278 

piioplc, ind the danger o( i rafh decifion dpon sl 
high arid incijiortant qucftion of conftitutibnal prin- 
ciple, 1 am (fcrcifted by prudence^ and commantlfcd 
by duty, to prefer the fonricf. I fttall therefore ^htc 
my voice igainft difcharging thd cofamittte. 

Mr; Baldwin faid^ that frdm the fubjeft as !t 
flow flood before the Senate, hfe #as difpofcd tb 
iotfc for the difchargc of the committee, and that 
theSenati ftiould itfelf proceccf and flntflxthcbufinefe. 
His reafon was, that his own mind was inade ttf) 
to corhe to a decifipn on the main queftiod, which 
has been for a moath under difcuffion ; and he had 
ho reafori to believe but that this was the cafe with 
the other members of the Senate, He alfo thought 
there could not be expeftcd a more favourafele mo^ 
incnt to come to a fair and proper decifioii- He 
hoped he fhould nevtt be in any leglflative aflfem- 
blv in which it would not be his wiftt to have the 
a£^ual m:^otitY of both branches of the legiflature 
rtiakc the laws, and decide afllegifl^tivc queftions. 
It Wbiild give him great pleafure to fee every mctil- 
ber of thfe Seriate prefent on this occafion ; next to 
Aat was the pleafure of havfng reafon to believe 
that; the decifion will now be the fame as if the 
lArholc number was prefent ; he had no doubt but 
it was gencraUy fo undeiftood ; this is the highcft 
^idencc that can be had in any deliberative afTcm- 
biy of what is their duty, and is the only thing that 
can be expefted to give the moft general and per- 
manent fatisfa6lion. He thought it very farfroift 
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being a difrcfpeft to the cbmmitt^Ci w 4d ^tM 
mode of proceeding ; \(rhen the Scuale i* Mt T€Pidf 
to proceed in a bufincfs, they cither poftpdfiey €<«*- 
mit, dr a^ourn it ; wheriever, jn the opididn of tfhfc 
fliajoiity, the jcaufe for the deky is retooled,- ^btf- 
ther by the fetbours of a eonaniittee or of in indtti- 
dnal member, the hotifc prdceed in <h« Bfaflfteft, 
difcharge the tommittee of the whole, W th$ (dl*d: 
committee, as is fecn in every day's praftke of paf- 
liaraentary j^ffcrtiblics. 

In the difcuffion of this morning, genrtemen ap» 
t>eared to have in a great degree given up what they 
bad before confidered their ftrong ground, viz. the 
fuperibr excellency of the new judiciary fyftem ctf 
lift feffion, now propofed to be repealed. The ar- 
gument this morning ha« turned on the incorapcteh* 
cy of that fyftem, and the importance of keeping 
the coihmittee in feffion, to devife another new one 
to be compofed out of both the former ones. He 
muft beg leave to fubmit to the candour of the gen- 
tlemen, whether, if that was at prefent the ftate of 
their minds, they had not better let the old fyftem, 
ivhich has been in operation ever iince the beginning 
of thisf. govcrninent, with which the country \% well 
acquainted, and to which they htvc been fp much 
accuftomed, be continued in operation, till their 
tnh6ds are more fettled^ and till more time can be 
given to mature and perfedl amendments and altera- 
tions, which it feems now to be propofed ib make as 
to juried, and other important proviikms, which feem 
now to be in contemplation. He was very unwil* 
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ling to diftrad the country by many propofitions of 
new judiciary fyftcms, following each other every 
feffion of Congrcfs; he thought it more clearly 
evident than before, that it was'beil to go on and 
reftore the old fy ft em for a year or two longer, at 
leaft. As a member of the committee, he muft de- 
clare it as his opinion, that there was very little 
profpcft of their devifing a new one, during the 
remainder of theprefent.feflion, which wpuld be fo 
likely to be acceptable as the old one, efpecially as 
it had never been pretended that the old one was 
fo extremely vicious and intolerable, that it might 
not be continued a year or two longer, till cxpe* 
rience and refleftion could devife fomething in 
which we could be more unanimous than in any 
thing which has as yet prefented itfelf. 

Some additional obfervations were made by Mr. 
S. T. Mason and Mf. Ross, tending, to explain 
what had been previoufly advanced^ Mcflrs, 
Cocke, Wright and Jackson, had fpokenin 
the courfe of this debate. On the queftion the 
Yeas and Nays were as follow : 

YEAS. 

Mcffrs. Andcrfon, Meffrs. Franklin, 
Baldjvin^ Jacklbn,, 

Bradley,. Logan, . 

Breckcnridge, S, T. Mafoa, 

Brown, Nicholas, 

Cocke, Stone, 

EUery, . Sumpter, -and ' 

T.Fbftcr, Wright~i6-.. 
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NAYS. 



Meifrs. Ghipman, 


Mieflrs* Ogdcn, 


Colhoun, 


Olcott^ 


Dayton, . 


Rofs, 


•Foftcr, 


Shcafc, 


Hillhoufc, 


Tracy, 


J. Mafdn, 


WcHs, and 


Morris, 


White— 14 



On Wcdnefday, the 3d of February, a motion 
was made by Mr. Ross, to amend the bill, fo as to. 
leave in exiftence the third circuit. This motion 
was predicated on the memorial of the Philadelphia 
bar, fhewing the utility of this court. Mr. Ross 
dwelt on the fuperiority of the new fyftcm over the 
old, and on the great dcfeft in the latter, in giving 
the fame judges both original and appellate jurif- 
diAlon ; a things faid Mr. Ross, neither contem* 
plated by the conftitution, nor coiififtent with found 
principles of jurifprudeticc. -As the debate on this 
amendment did not affeA but incidentally the merits 
of the main queftion, it need not be detailed. The 
motion was rejeftcd. 

Mr. Bradley thereupon rofe. Mr. Prefident, 
Khali vote for the repeal, becaufc it feems to mc, 
that we have got no ufe for thefc courts. The 
bufincfs was decreafing when they were appointed, 
and the old fyftcm feems to me to be much better 
tU^n the hew one. The lawyers of Philadelphia like 
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the new one beft, but U is for their intereft to have 
a great many courts. Now, Mr. Prcfidcnt, I look 
upon the repeal c^ this law^ only as one pare of a 
great fy(|ein. This fyftcm, recqmmended by our 
worthy Pr^fideut, is a fyftcm of more glory than 
our country ever had. This fyftem is to be com- 
pleted by leflcning all our cxpenfes .; by reducing 
our military eftablifliment ; by difcipHniqgour mi« 
litia i by repealing our internal taxes ; and theni 
fir, we Ihall foon pay pur debts, and with a great 
population. of free citizens, we fliall make all the 
tj^'ants of Europe tremble on their thrones, and ki 
tibe middle.of their armies. None of them will dare 
to attack this country. This is a glorious fyftcm. 
Afid then, Mr. Prefident, I don^t fee how diis 
can be fo unconftitutional, as the gentlemen in the 
tipix>fitioh pretend. The words in the conftttutioo 
'A toJioW during good behaviour,** have becP inter- 
preted very differently in different ftates ; ip, I tUs^ 
we can't apply to the ftates to fix a right meaning 
to them words. Well, who then (hall we apply to i 
It feems to me we ought to apply to that country 
adhere . thefc words were firft ufcd. Now, Sti io 
that country, an afl of Parliament can put doW 
»ny courts or judges, though they do hold their 
offices during good behaviour. I don't fee rben,fir, 
why an^aift of Congrcfs fhouldnot put down courts 
;md judges m this country. The judges will ftiW 
hold their offices during good behaviour, as much 
%s ihe^ do in England. • 
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Befides, Mr. Prcfident, I think if wc intcrpi-et 
the conftitution as thefe gcntlemea propofe, , it ^wijl 
amoant to a perpetuity for this e}q)tefive fyifaeoiy 
faecaufc when a judge dies out^ the.Preiident is 
bound to fill up the place ; and even if they fhould 
all happen to die together, he muft appoint fixceen 
new ones ; fo i don't fee how we are ever to get rid 
of this fyftcm ; 'tis an abfolute perpetuity— unle6 
God ihouldbe moved, as he was by the fins of the 
old world, to deftroy us. all by a flood. So, fir,. I 
fliall vote for the repeal* 

Mr. Ross. I regret extremely, that by my ab- 
sence from the earlier part ofthi^feifion^Ihave loft 
the interefling information which has been, offered 
by the able and clbquetit difcuffion of the queftion. 
When the intelligence reached me that fnch a bill 
^ was propofed) I lod no time in repairing to my feat, 
thlit I might at lead difcharge the melancholy duty 
of entering my folemnprotcft againfta meafure^ more 
pernicious in its nature, and more fatal in its confe- 
quencet, than any ever propofed in this hoofe. 

Having al#eady [in the debate oh Mr. Rosses 
<^motion to except the third <?irCttit from the repeal- 
ing la w^ ftated my rcafpns for preferring -the prcr 
fent to the former organization of the circuit courts 
of the United States,! fliall repeat nothing rcfpcft- 
ing expediency^ but confine myfelf . ftriAly to an 
eMmiiiation of our conftitational power to pa(^ th^ 
•bill nowui:der (jonfidoration. And in doing this, 
I do not mean* to deny- the- power of Gongrefs t6 

• . ... .yj. o * • 
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idd new judges to exifting courts ; to forbid the fil- 
ling of vacancies, fo as to leflen the number of judg- 
es ; to devolve new duties upon the courts, or take 
away old, but unnecefiary jurifdi^on ; nor will I 
^fpute their authority to abolifh a particular court 
where it can be no longer employed for the purpo- 
, fes of Its inftitution, provided fuch abolition be 
attended with regulations guarding againit the vio* 
lations of public engagements. All thefe points 
may be fafely conceded, and the conceifion will at 
once filence thofe gentlemen, who have as erronc'* 
oufly as boldly afferted, that the law of the 1 5th 
February, 1801, embraces a principle and fumiihes 
a precedent, as broad and as pernicious as the pre- 
fent. 

That law declares, that the fytt vacancy in the 
fupreme court of the United States, ihall not be 
filled up* This would reduce the future number of 
that court to five. 

How does this affe6t the indqiendence of the 
court or any member of it ? Surely there is no 
breach, of your engagement with any individual, 
4ior can I difcover what gentlemen intended to 
<QQdemn. 

The.' fame law, \n the 124th ie£tion, provides, 
that the diftria judges of Kentucky and Tenneffec, 
fluU be componebt^ members of the courts in the 
fixth circuit : And it is now aiferted that thereby 
the old courts are abolifhed, the judges divefted of 
their old comoiiilions, and appointed by the legiila* 
Jturc to fill the new offices veiled by that aft. 
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fiat when the old fyftem is examined, we find, 
that the judges in thofe Rates had the power of 
holding circuit courts as well as diftriA courts with-* 
m their refpeftivc ^ftates. That by the late law 
. they ftill remain judges of the circuit courts as be- 
fore, and retain all the powers of district judges^ 
That as fome new duties have been devolved upon 
them, a large additional compienfation for their fer- 
vices, has been added to their original falaries f and 
that they have all their original jurifdi^ion, and 
more ; they fit in the fame court, hold the fame 
office, have the afliftance of other judges j they lofe 
none of their independence, but gain a great in- 
creafe of compenfation. The law of 1 3th of Febru- 
ary, 1 80 1, then difplays the facred regard of the 
laft Congrefs for the conftitutional permanency of 
the judiciary, inftead of fiimifliing a precedent for 
legiflative removal of judges from office. 

By the bill on your table,' the Icgiflature afferts 
and exercifes the new and dangerous power of abo- 
lishing all the circuit courts of the United States, of 
removing from office ^// the judges of thefe courts, 
erefting new courts of the fame name, and with pre- 
cifely the fame jurifdiftion, to be held by other pcr- 
fons who are deiignated in the bill. The judges are 
difplaced, not bec^ufe you will no longer employ 
circuit judges : For y§u appoint and employ other 
circuit judges : The courts are, nominally 2boli{h^ 
edj not becaufe inferior or circuit courts of the Uni- 
ted States are ufclcfs, or the purpofes of their infti- 
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tntian at aa ead : For other couits, of the ftme 
namej. wUh the fame powers, and for precifely tht^ 
£^i&e p^rpofes, ai^c enafted by this Tcry bitL WlAt- 
ey^t its titlj? may be, the bill itfelf is nothing left- 
tha)i w ^^: of the. k_giflktare retnovidg from office 
afl the judges of i^/tfecdrciiit. cowrts of the United! 
States.; li j$ a degkration that thofe officecs. hold 
llieir offices at yonr will and pleafiire* That bylaw 
you.fignify your preference of other men, and that 
ijjicfe ihall ferve you.no longer. 

This is a dired and palpable violation of the 
Qonftitution. * After providing for the internal fc- 
cqrity ef a nation, the great care of every Icgiflwor 
is, dircAed towards the pure and prompt adtnioiftra- 
tton df juflice.. It is for the attainment of this gteat 
tady that government is principally iniUtuted, and 
the people are happy, or miferable, as thejucficiary 
is pure, wife, and independent, or otherwifCf The 
executive and legi0ative authority, inftead of be- 
ing in their nature paramount,, arc rather auxiliary 
and fubfcrvient in promoting the free and irrcfifta- 
ble operations of the judicial power. In our nation- 
al government thcfe three great powers are- clearly 
feparated, and depoilted in different hands. It is a 
government of departments, each reprefenting and 
exercifing the fovercignty for a particular purpofe,. 
and each prohibited from encroaching upon or accr- 
cifing the powers of another. 

By art. 3d. fee. i. and 2. tbtf judicial power 
is vefted in a fuprcmc court, and. fiidi inferior tx)urt5 
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^ GoQgrefs may from time' to time eftabliib. >Tbi& 
judges of all courts of the United States, are to hold 
their offices during good behariour, and to receive* 
a compenfation which fhall not be damhiifncd dujv 
ing their continuance in office. 

The provifioa for their independence both of 
I^flative and executive power was wife and aUb* 
lutely indifpen&(ble. From the confticiidon> itfdf 
they have a tranfcendent jurHdidtdn^ not oiAjphc^ 
tween citizen and citizen, bat between a ftate and 
citizen, between different ftates^ and between thei 
United States, and the feveral dates : It wouldhave 
been .prepofterous to fubjed the coutts to chofe 
whofe a£ls they are dircfted to iijiterprct and control 
The laws of Congrefs organizing the courts, define 
the number of judges in each court, fix their com- 
penfations and deiignate the extent of their jurii^ 
didion. But the tenure of office is not derived 
from the laws, but from the conftitution — Congrefs^ 
cannot ereft courts, to be held by judges comraiifion-^ 
cd during, the pleafure of the executive, or of the 
legiflaturc, or during five or ten year only ; liich a 
law, and fuch a tenure would be clearly unc<xtiftita-i 
tidnal. 

But it is contended that although the conftita<* 
tion prohibits the executive and legiflature iron^ 
difplacing a judge dircflly or by name ; yet the iegiC 
lature may aboiifli the office, and thereby indiredUy^ 
eScGt the fame end. For then diete wilt be mi 
(ffice in. which the judge. caA contikiusy^ nor any, fer- 
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>ice rendered for what he ought to receive a com^' 
pensation. There is no violation then of the letter 
of the conftitution^ and the legiflature are the fole 
judges of its true fpirit. 

I anfwer that no device, however fubtle, will 
proteifi: us in producing a forbidden refult* An un« 
lawful end cannot be reached by lawful means. 
This is a moral and logical truth. of the old fchool, 
which I bdieve the new philofophy will find no 
procefs of reafoning to overturn ; and I fhouldbe 
obliged to any ingenious gentleman, for flating a 
fyllogifm which would produce fuch a condufion. 
I knpw well, that by metaphyfical abftra^ons, you 
may imperceptibly gain a little and a little more, un- 
til at laft the illufion of the fallacy is fcarcely within 
the compafs of deteAion ; but here, where every 
ftep can be fo diftinAly traced, the detufion is im« 
pofiible. Toii admit that the difmiflion of fixteen 
judges by name, would be unconftitutional. What 
difference is there between this and your bill, which 
declares, that the circuit courts (hall no longer be 
held by the prefent judges, but by certain other 
men ? You do not defboy the office of circuit judge, 
for you ftill retain the circuit courts. You remove 
the office from one fet of men who now hold it, 
and give it to another fet that pleafes you better. 
Then- you contend that this operation, being a re- 
moval of offices from men, is not a removal of men 
from office, as if your purpoie were not as effec- 
tually attained by inverting the order of the words 
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as without it, you fay there ihall be a remoTaly an(} 
yqt admit that direct removal by you is unlawful* 
Surely fo barefai(^ed an evafipn, fo undifguifed an 
•ufurpation of power can deceive no man who is not 
already refolved to be deceived. 

The honourable gentleman from Vermont has 
/aid in this debate, that the words, ^ holding du« 
ring good behaviour/ ufed in the conftitution, have 
been very differently underftood in the different 
dates ; and that the Englifh courts, whofe judges 
hold their office during good behaviour,, may be 
aboliihed by an a£l of parliament, which is held to 
be omnipotent. . . 

The gentleman ought to recoiled that there is 
no analogy in this refpe£^, between our national 
government and that of Great-Britain. There> sin 
zSt of parliament can change the conftitution, 
tiere the written conftitution eftabliihed by the 
people reflrains the legiflature to the exercife of 
delegated power, and fixes immutably certain 
bounds which it may not pafs. If it fhould raflily 
exceed the delegated power, ^ our judiciary, fwom 
to fupport the conftitution, muft declare that the 
great irrepealabU statute^ made by the people, ihall 
reftrain and control the unautborifed aAs of agents 
who have exceeded the limits of a fpecial authority. 

I could eaiily produce opinions of high refpe£hi- 
bility from many of the ftates, ihewmg that by the 
words ' during good behaviour,' was underftood a 
cpmplete independence of the legiflaive asf well as 
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execlHive power, but at prcfent I fliall only refer to 
a cafe front Virginia \^hich is dire&iy in point, and 
decided by men of great eminence, whofe talents 
and political opinions will not be queftioned by gen- 
tlemen who are tbe,frien4s of this bill. As the 
cafe and opinion are printed and \n the hands of 
.every body, I merely repeat that the judges of Virg^i- 
lua^Mr. Peodleton at their head^ did refufe to execute 
a law of that ftate as unconftitutional, and afligned 
their reafons in writing among which are the ibl-» 
lowing : 

*• The propriety and ncccflity of the indepen- 
dence of the judges is evident in reafon and the na« 
ture of the office ; iince they are to decide be- 
tweea government and^ the people, as well as be- 
tween contending citizens ; and if they be depend- 
,dent on either, corrupt influence may be apprehend- 
ded, facriiicing the innocent to popular prejudice 
and fubjeding the poor to oppreflion and perfe- 
cution by the rich. And this applies more f<»'ci- 
i>ly to exclude a dependence on the legiflature, a 
branch of whom in cafes of impeachment ts itfelf 
a party." 

V This principle fuppofed, the court are led to 
iConfider whether the people have fccured or depart- 
.cd from it in their conftitution or form of govern- 
ment. In that folemn aft they difcover the peo- 
ple diftributing the governmental powers into three 
great branches, legiflative, executive, and judiciary, 
in order to preferve . that equipoife which they 
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judged neccffary to fccure their liberty ; declaring 
that thofc powers be kept feparate and diftinft from 
each other, and that no perfon fliall excrcife at the 
fame time an office in more than one of them. The 
independence of the two former could not be ad- 
mitted, becaufe in them, a long continuance in of- 
fice might be dangerous to liberty, and therefore, 
they provided for a change by frequent eleftions 
at (tated periods ; but in the laft; from the influ- 
ence of the principle before obferved upon, they 
declared that the judges fliould hold their offices 
during good behaviour. Their independence would 
have been rendered complete by fixing the quantum 
of their falaries.** 

After dating the vaft increafe of duty, without 
a correspondent increafe of falary, which they deem- 
ed fuch an attack on their independence that it 
would beinconfiftent with aconfcientious difcharge 
of duty to pafs it over, they fay : " For vain 
would be the precaution of the founders of our 
government tovfecure liberty, if the legiflature, 
though restrained from changing the tenure of judicial 
officesy are at liberty to compel a refignation by re- 
ducing falaries to a copper, or by making it part 
of the official duty to become hewers of wood, or 
drawers of water.*' 

From which there can be no doubt, that in the 
opinion of the higheft law charafters in Virginia^ 
the words ' during good behaviour,* even. without 
a proviiion for compenfation, do fecure to th$ 
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judges a complete Independence of the legiflature^ 
as well as of the executive potver, in the tenure of 
their offices ; and ihould an indireft attempt be 
made upon that independence, either by ivithhold- 
ing pecuniary compenfation, or by devolving dur 
ties too bufdenfome, the judges thcmfelves may 
take up the law and declare it to be void. I flball 
only add tliat the legiflature of Virginia, with mo- 
deration and good fenfe, highly honourable to them- 
{elves, yielded to the judges and new modelled dieir 
law. 

The fame gentleman from Vermont^ has alfo 
complained, tnat all our inferior courts, as well as 
the fupreme court would, according to our dodrine, 
be uHchangeabte and ^ternah This pofition is alto- 
gether incorreft and fanciful \ for we admit that 
the legiflature may add to, or diminifh jurildiAion, 
may forbid vacancies to be filled^ and do many other 
afts contended for. But ,wc deny that they can rcr 
move officers at their plcafure, and put others in 
their ftead : that they can vacate the afts of all 
our criminal and civil judges, and fill them again 
with their own men. In one word, that they can 
affiime executive power over the judiciary,, and de- 
ftroy and create in the fame ftatute. The judi- 
cial power is in its nature as permanent and as un- 
changeable by the legiflature or executive as the 
conftitution itfclf, and when it lofes thefe attributes, 
we lofe all fecurity for property, for fame, and 
for life, we have nothing left .that is worth pre- 
fer vat ion. 
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' Some gentlemen have faid in this debate, that 
die fupreme court is better fecured by the confti- 
tution againft the legiflature, than the inferior 
courts, and have made a grave diftin^^ion, between 
the words ^fhall' and * may* — ^I fee no difference 
in the fecurity of the judges of the refpe&ive courts. 
Try the effidcy of the new do&rinc upon the fu-* 
preme court. It is organized by law. The power 
which enaded, can repeal the law. We will re-^ 
move the office from the judges, not the judges 
from the office. At prefent there are fix judges in 
that court. There will be a fupreme court if wc 
repeal the law as to three. Ypu may fay the threes 
eldefl:, the three youngeft, or the three who wear 
wigs, ihall hereafter hold the Court. Nay, the 
pnnciptes of the prefent bill, would warrant you in 
enading, that the prefent fupreme court' ihall be 
aboliihed ; and that the fupreme court ihaU hereaf- 
ter be held by the diArift judges, or any given num- 
ber of them. And your juftification is the fame. 
You have legiflated refpeding the office only, aK 
though the fad will alfo be that the office is the 
fame, but the officers are all changed by the new 
operation of your law. 

By this horrid dod^rine, Congrefs ereds itfelf 
into a complete tyranny. All the judges of your 
civil and criminal courts hold their c^ces at the 
wiH of the legifiature. A majority of the two 
houfes, is in reality the national judiciary. - ^^ Dur- 
ing good behaviour,^' means as kmg as the pre- 
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vailing party in Congrefs chufe to continue one 
of their .own laws. When parties change the 
judges mud all go out. What can our citizens, 
what can flrangers expeft from fuch courts? If 
you pafs laws, impairing the obligation of con* 
trads, or violating our public faith, or ex poft fafio 
in their opdation, will our courts have, courage 
enough to obey the conftitution and their oaths^ by 
declaring fuch avis void ? If you infringe the rights 
of a ftate, or deny the privileges fecured to it by 
the conftitution, what retnedy, what hope has the 
ftate ? Will the judges dare to rcfift your law, or 
refufc to execute it ? If they do, their doom is cer- 
tain, you fweep away /A^/> a^fes by a law, and ap- 
point others- to do their duty : or you nominally 
creft new courts with the feme jurifdiftion and 
leave the executive to hunt for more pliant men. 
Nay, fliould the courts and the legiflature be in 
feiSon at the fame time, and in the fame place, the 
whole bufinefs may, on Icgiflative whim or paffion, 
be taken out of the hands of the court who had be- 
gan to hear it, and given to men more favourable 
to the claims of popular fuitors, or the acquittal of 
favourite criminals. The legiflaturc thus becomes 
a corrupt dcfpotifm, under which no wife man would 
live, and to which no freeman^ ought to fubmit. 

Inftcad of an auguft and venerable tribunal, fcat- 
ed above the ftorms and ofcillations of fadion, pre- 
pared to refcue innocence from the fangs of the op- 
preflfor, to Hand in the gap as niediators between 
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the great oflSccrs of govcrnmcrit, and the people, 
between the national confederacy and the individual 
ilates, you have a tranfient artificial body, with- 
out a will or underftanding of its own, impelled 
by your own machinery, and deftitute of the 
celeftial fire which fhould animate and direA its 
courfc. It will be the mimickry and the mockery 
of juftice. No more ivill you fee in the ad* 
miniftration of juftice, thofe men whofe acquire- 
ments and talents have called them to emu 
nencc at the bar. They will never confent to 
become the fport, the tools and viftims of faftions 
contending for maftery in the ftate. Even medio- 
crity in the profeflion, will not leave eafc and dig- 
nified independence for a feat of precarious dura- 
tion, and where the hazard of degradation is immi- 
nent and irretrievable. You muft refort to the 
dregs of the law, to thepefts of focial life, where 
you may find impudence without fcience, zeal with- 
out judgment, felf-fufficiency without moral prin- 
ciple, and we fliall foon fee executioners itiftead of 
judges in the facred feat of juftice. When popular 
leaders fue before fuch courts, their adverfari^s 
muft be manifellly in the wrong, and when the ru- 
ling party accufes, the prifoner at the bar will never 
be found guiltlefs. Such a ftate of things is cer- 
tainly deprecated by every honourable member of 
this Houfe, and yet; in my apprchenfion, this fatal 
meafure, if carried through, wHl hurry us forward 
into calamity and misfortune beyond the faculties of 
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man to forefce or defcribc Let ns then ftop while 
we arc yet fafe, vhilc the boundaries of our po\iecr 
and our duty are yet vifible ; while we hare a gOr 
Vcmment founded on opinion, unaidod ! by £3rcc 
and fnpported by affe^lion ; a governtnent fecnred 
by folemn covenant and compaA to abilaim frtmi the 
cxercife of prbhibited power. Upon our dbfervancc 
of this eafy condition hang the hopes and the hap<* 
pinefs of the new world- The day we tranfgrcfs 
^e faH from our high and happy ftate i touch not 
then the forbidden tree; the tafte may perfasqps 
be fweet, but the {in is mortal, and from that mo<* 
inent our paradife is ioA. 

Mr. Ogben. Mr.Prefident — *Thofe wto miay 
vote for the repeal of the late judiciary. kw, muft 
be prepared to fay, in the first place, that the new 
iy ft em. has nor advantages over the old^ whidbi 
will compenfate the difference of expenfe; andthfn 
secondly — That the yt/J/'w/ branch of the govern- 
tnent is altogether dependent on the iegisiatiDc 
branch. 

A« 1 cannot, Mr. Prcfidcnt, fubfcribe to either 
the one or the other of tbefe propoCtions, I feel 
it to be a duty 9 which I owe to my conflituaits 
and myfclf, to lay before the Senate thofe fcnti- 
ments which £baU afhiate my vote on this occa- 
fiofl. 

The only reafon which I rccolleft to have be^ 
urged by the honourable mover of the refolutiofl, 
«pon which this repealing law is predicated, was> 
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that there were no benefits in the new fyftem, fd 
fupcrior to thofe in the old fyftem, as would jufti* 
fy the additional expenfe- I ihall, therefore, in 
the firft place, examine and compare the princi- 
ples of thcfe two fyftems, in this view of the 
fubjeft. 

Permit me to obferve, Mr. Prefident, that, in 
jny apprchenfion, the duties of the judges of the 
fupreme court, and the duties of judges of inferior 
courts, as contemplated by the conftitution, arc 
diftinft duties, and that the old fyftem is objeftion- 
able, becaufe it affigns to the fame fet of men, 
thefe diilind, and in fomc meafure incompatible 
offices. , j 

To flicw, that thefc offices are thus diftinft, I | 

beg leave to refer to the conftitution, which in I 

art. I. fee. 8, fays, " Congrcfs fliall have power } 

to conftitute tribunals inferior to the supreme courU*^ 
Thereby plainly contemplating the one court as ; 

diftinft from the other. 

Again, art. 3, feft. i, provide* that ** the ju* 
" dicial power of the United States (hall be veftcd 
**inone supreme courts and in fuch itiferior courts y 
'^ as the Congrefs may, from time to time,, ordain 
" and eftablifli. The judges, both of the supreme 
** and in/erior^ouTts, {hall bold their offices, &c.*' 
from whence the inference is irrefiftable, that the 
x>ffice of a judge of the one court was defigned, by 
the conftitution, to be diftinft from t^ic office of a 
judge 9f the other courts — and that this conclufion 
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is right, beyond all queftion, is manifcfl: from the 
next feftion of the fame article, which provides, 
that in two of the cafes, to which the ** judicial 
power of the United States was extended, the jtf- 
preme court {hall have original jurifdiftion, and in 
all the other cafes, • the fupreme court fhall have 
appellate yir\(d\Q\ovi.^* Now, nothing in nature 
can be more diftinft than the office of the judges 
to whom an appeal is made, and the office of the 
judges/rowj whom an appeal is made ; and yet under 
the old fyftem, the funftions of thefe entirely dif- 
tinft and incompatible offices were performed by 
the fame perfons, who on one day fat as judges of 
jin inferior court, exercifing original jurifdiftion in 
a caufe— and, in a few days after, as judges of the 
fupreme court, exercifing appellate jurifdiftion iu 
the felf-fame fuit. 

This folid objeftion againft the old fyftem is re- 
medied by the new. 

But it has been urged, that this objedion may 
be done away, by preventing the fame judge who 
gave his opinion, while fitting in an inferior court, 
from giving an opinion in the fame caufe, when 
fitting in the fupreme court. I anfwer, that in fuch 
cafe, you muft always lofe one fixth of the benefit 
of this great national tribunal, and frequently much 
more. It may happen, that in the fame fuit, pne 
judge may decide an important queftion of jurifdic- 
tion, upon a plea in abatement at one inferior 
court,,and another Judge the merits upon a queftion 
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for a noi3i-fait a^^ithe next court; and- a third * 
judge upaa.thc.forrp.pf aftipn ,up6n a- motion: ia,fir-^ 
r^fl: p£ jftdm^gnt • ^^t z fixcc^d^ng coprt. " . Now, ia 
cafes likCriVefe, the fupri?mc. court, would- be re^. 
duced tppnchalf x)f. its .BUfl[fbcr,.and' it ,migI^t;.bCj 
fliewn, tljat- the mof)^ important •queftionsaifeaj^g, 
the raoft^mpprtant intcrefts of this ^grpat eQ^l^iU- 
nity, uivier .the. couftitutiori, might be finally- de- 
qdcdj uppiji writ[o£errorj by two — nay, even pne 

Let n}c..aik, Mr. Prepi^ent^ are there not a 
fufficient number of aftoirs tp be found, 'W,hc) can 
with ability, fill all the icbarafter$ .in this jjreat na- 

• * ^ X _ 

tional drama J. or are- we fo poor, .that in order to 
favij a cc|i,t a ipaijj^we muft compel one fee of perfons 
to play twQ- parts'i! I. hope, fir, thisMs .not the 
cafe, but. jhat ^e^ improvement, which; has been 
made in this particular alone, will be . found wor-f 
thy of the addUionajI exp^nfe which it create^. . 
^ .But> %, tl^erc. is anothier objeftion to-the^old, 
fyftem, now about to be revived, which appears to 
my mind, to be ^ infurmountabJe. I mean ther na- 
tural impp:^bility of all thefunftions both of judges 
of the fuprcqic court and inferior courts,, pf courts 
of original, and courts of appellate jurifdiftion, be- 
ing performed by the fix judges of the- fupreme 

court', cither with tolerable convenience to them* 

• ••■•. * ' . . . ' 

felves, or to the public. . ^ 

This ppfition will, r think, be manifeft, when 
we confider the extent of this vaft counttyj and 
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that the fame .fix judges, mud: hold mferior cbiAi 
6{ original jurifdidtion, twice ii^ each year, in each 
flate, (except TennefTee and Kentucky) and that 
all the jndges muft aflemble twice a year in du$ 
capitol, to officiate in the fupreme court in the ex- 
ercife of their appellate jurifdidion, fo that the age 
and agility of a poft-boy would be more neceflaty 
qualifications forjudges, than that appropriate ma-* 
turity and gravity for which they have been fclcc- 
ted. Candour miift admit, that to revert to this 
old fjftem, would be to place upon our judges a 
moft intokrable talk and burthen. 

Again, under this old^em, courts were fre- 
quently loft } a judge fometimes was fick, fome- 
times the rains defcended, the floodi' rofe,.the rt>ads 
became broken up, fo as to render it impbfiible to 
hold the inferior courts at the prefcrited times— 
by this means, fuitors^ parties, jtlrors^ and witnefles, 
were difappointed, and thus was produced, the 
law's delay— which is the greatcft turfe that can 
ittend iu 

M 

Befides, ypu might fee one judge beginning a 
caufe, another and another deciding, in its inters' 
knediate progrefs, and a different one entirely mak- 
ing the reddition of judgment. 

Thefe fafts, fir, are completely proved by the 
memorial from the bar of Pennfylvania, now lying 
on the Secretary's table, and it has been admitted, 
that if the teftimony of the mjgority of the bar 
wifhrn the United States could be obtained, that it 
would prove the fame thing. 
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That the. new fyftcm, remedies all thcfe incon-^ 
veniences has not been difputed, *and now it Is 
about to be thrown away to fave to the commu- 
nitj a paltry cent per man — no, riot somuch^not a 

But, fir, it has been objcfted that the judges 
of England, ride the circuit of that kingdom, and 
decidje many more caufes than come before our 
courts. 

Let me aik, whether, becaufe twelve judges, 
ai&iled by as many other men leafned in the law 
as they may require, to hold' in their ftead courts 
pf Nifi Prius, can in England accomplifh their bnfi- 
nefs in an extent of 30® miles fquare, does it follow 
that in ibis country^ fix judges, unafilfted, can per- 
form as jnuch bufinefs over an extent of country of 
X 600 n^iles fquare ? And yet it has been fo argued. 
Admirable logic indeed!- 

It has been further obje£):ed, that the fiate 
courts may be reforted to, for that bufinefs which, 
by the conftitution, has been afiigned tothe courts 
of the United States, whereby the additional ex- 
penfe of the late eftabliihment may be faved. 
What ! are we fo poor that the United States mufl 
thus a/k alms from the individual flates, by declin- 
ing to continue a proper provifion for fuch courts 
as may be neceflary for the determination of the 
caufes that may arife under the conftitution and 
laws of the United States ? We might as well, 
upon the fame iaving principle, aik the ftate go- 
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Tcrnments .to perform for the United States its ex- 
ecutive' and legiflative duties *; and what will this 
mighty faving be, the smallest pari of q miserable 
cent a piece. Such a want of provifion of a com- 
peten.t number of judges on the part .of the United 
States, to afford. proiiipt and convenient jufticq,. in 
all cafes arifing under our conllitution and laws, Is 
hot only, in my mind,, unworthy of the dignity of 
this country, biit feems like a denial to our citizens 
of the benefit of thofe ftipulations, made in their 
favour, when that conftitution was adopted, which 
bfougjit us, atid now binds us together. 

It maybe here worthy of remark, thit if the 
ftate courts arc to be refprted to, and the legiflature 
fliould take away appeals from fuch courts to the 
flipreme court, as they feem authorifed to do by 
'the fecon^ fee. of the third article, which provides 
that " the appellate jarifdiftion fhall be liable to 
"fuch exceptions, and fuch regulations as Congrefs 
*' fliould make ;** then it will happen, that all con- 
flitutional queftions tetween the general govcrn- 
Xnent^and ftate governments muft be decided by 
ftate tribunals ; and every thing thrown backj as 
far as. relates to this fubjecl:, ' to that ftate of things 
■vJhich exifted under the old confederation. 

But, fir, in my apprehenfion of this fubjeft, 
the legiflature were bound to have made provifion 
for'^ r6?;7f/>f/^;2/.number of national courts of original^ 
as ^ell as of appellate jurifdiftion j the bn.e to be 
filled byinferior/and the other by fupreme' courf 
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judges. When this provifion has been made, and 
when it is upon the full tide of fuccefsful experi* 
ment, is it wife ? Is it prudent ? Thus ihortlf , 
without the teft of experience, to throw away 
thefe provifions, for the miserable savings npw con* 
templatedi 

It has been, -moreover, objcflcd, tha< the bufi- 
nefs of the national courts has decreafed, and that 
the fame neceffity for the new cftabliflimcnt as 
formerly, does not now exift* 

Permit me fir, to obfcrvc, that while our popu>- 
lation is encr^afing beyond all former example: 
while- our treaties arfe growing in numbet add our 
ftatutc book is enlarging, it is a neceflary ponfc- 
qence that the bufinefs of our courts muft encreafc ; 
and if bufinefs did not encreafe under the old fy ftcra, 
it is a conclufive proof that that fyftfcm was radically 
wrong. I admit, that it is very difficult to make a 
provifion exaQly commcnfuratc with the public 
wants ; but it is certainly more fafe to have fuch 
provifion too broad than too narrow ; and as the 
fyftem must be uniform, it miill be lb extenfive as to 
afford a fpeedy and convenient adminiftration of 
juftice to fuch portions oJF the country, as may moft 
^ require it. ' 

I he refultj Mn^ Prefident of this comparifon, 
under all thefe circumftances, clearly is, according 

r 

to my judgment, that the fyftem has fuch advanta- 
ges over the. old, as well in its greater propriety as 
in its perfeft prafticability and fuperi<y: convenience. 



jitftiXlt hj vffa^j im^f Piitveigh that trifliiig >iddi- 
lapnal OFpeqie i|rluc|i oaght never to have been fet 

.BP^g^it, 

PiU fyf tbi^ ^^^t\c^lcagn tbe other fide of the 
roqm^ appear tp p^e, in a great meafurc to hay/c 
given up this point, and feem ardent to pxihj cvep 
jfritho^t ^. nccc^/tj^ to give fuc^ a coi^ftruftiop to 
the c0nftitJ|ti9B5 9S ^^^ rffidcr thf:JuJifi^ry cntircljr 
iJ^pcftdffttJ: on the Iniflatuxe i thi^ opens a gjreat con- 
fHtutional pointy to the di&ui^pn of :^hijch I ap- 
proach ^\t\i trembling. 

It appears tp ine, fir, that the threie pijlars^ 
pameljr^ jthe legifl^tive, executive and judici^^ upon 
ix^icb our govjcrn^ent fiends, are entirely independent 
pf lea^ch other — tl^at th^ funfiionaries in thefe three 
g^eat deparjLvients are irresponsible to each other^ 
^nd tijiat t^ey .eqpally derive their official being and 
exfstenfeivm^^H^iffrqxa the conftitution itfelf, and 
Aot from iiny laws^ which may from time to time bie- 
/come j^eceCary to bring thefe great departments into 
eooiplete operation* 

I fey, fir, they ^e independent of each other, 
bec;kufc» there is x\o dependence or connexion be- 
tyqen them, created by the coiaftitution — the fir(t 
article, whereof, fedion i and 2, provides for thi^ 
legjflative, the manner in which they fhall be chofen, 
and the term of their offices. So, article i , feflion 
2, provides in the like manner for the e:^cutive }f 
and article 3, fedion i, makes fimilar provifioii for 
the judicial. Now, $r, the fages who framed this 



J 



505 
confthutlon would not have ibade thde l>hmdies 

4 • • 

thus co-equal, co-ordinate, anS hldepeild^t of each 
other, if they had intended that cither otie rttight,by 
a law, be rendered dependent oh cithet'bf the others j 
they perfeftly knew, that it is as tiatural In politics^ 
a^ attra&lon is in phyfics, that the greater body taUft 
eventually draw within its vortex every leffer oncj 
unlefs balanced and counterafted ; they thcrcforfe^ 
mftead ' of creating aiiy dependencfe of any dne 
branch upon any one of the others, which they 
would have done if they had fo intended, have e.t- 
prefsly provided chat the executive fliould continue 
in ofl^ce ioT four year s j feriators fdr six year s^ rcprc- 
fentativies for two years^ and judges during good 
behaviour. How can it be, fard that one cor-ordi-- 
nate branch can abridge tHe time of the political 
cxiftence of either one of the others— ^-and who can 
ftiew that if the Jegiflature can do this in regard to* 
one of the other branches, why it may not do thd 
feme in regard to the other. 

It has been obferved, that independent judges 
for life, may become dangerous, by having a com- 
plete control over your laws. I anfwer that we are 
here, not making hnt acting under the cottftitption, 
which has created this independence, and we are 
bound not to impair it. But, fir, I believe that 
this independence is in perfcft conformity v^ith the 
genius of the American people, and that it is dear 
to them. 
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Our forefathers came from a land where this m- 
depeodence exifted in the then greateft extent in. 
the known world. The^ boaftedof it with pride 
to their children, as the higheft birth*right of a fi:ee 
citizen* They complained inceflantly that here it 
was not fo ; that their judges were not indepen- 
dent, and this very reafon, m our declaration of in- 
dependence, is aipgned as one of the caufes of our 
fcparation from our mother country. 

All the American conilitution$, in conformity 
to this idea, have endeavoured to preferve the fame 
uidependence of judges, by the mod exprefs terms, 
and the inftrument now under coniideration, ufes 
the mof^ unequivocal language that human, wifdom 
can di^^te, tOjfccure (.as far as can be secured by 
paper) the itidcpendence of the judiciary. Suffer 
me further ta obferve, that our government is a 
government; of checks — that the power given by. 
the conftitution to the leglflature is not general but, 
special^ that it is not omnipotent but limited — and 
that therefore, necessarily ^ a check againfl it muft 
fomewhere exift. Suppofe thelegiflaturefhouldpafs 
bills of attainder, or an.unconilitutional tax, where 
can an opprefTed citizen any where &id protedion, 
but in a court of jiiftice, ;firmly denying to carry 
into execution an unconftitutional l«^w ; wbat^power 
clfe can protefl: the flate fovercignties, ihould the 
other branches combine againfl them ? And let me 
afk, where can fuch power be more fafely lodged, 
than in that branch of the government^ which 
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Kolding neitherthefword nor thepurfe of the nation^ 
canndt have either the ambition or the means of 
Subverting, to their own benefit, the proviilons * of 
our coaiidtution ? I contend, fir, that by our con- 
fUtution, judges are not only independent but irre- 
sponsible^ except in the mode therein pointed out, 
which is by impeachment, and if Kable to be put 
down in any other way, tl\ey will become depen- 
dent and fervile creatures ; :if the propofed law ob- 
tains, they will be put down, without impeachment, 
without trial, and for no reafon whatever, except it 
be, either to save the smallest part of a miser able far -^ 
things or m account of the great sin of having been ap^ 
pointed under the former administration, I hope, 
fir, that fuch. an unworthy reafon, or fuch vindidive 
pafilons will never operate to produce a meafure 
which win fiiake and diminiih the confidence which 
confidcratc men have hitherto had in that fecurity, 
which they thought they poffefled under this con- 
ftitution. 

g The argument, vraoft worthy of notice, from the 
other fide of the HoufCj appears to me to be that 
which is founded on an idea, that the judges about 
to be put down, were not created by the conftitu- 
tion, as it is faid the judges of the fupreme courts 
were, but by the legiflature, and that, as the crea^ . 
ture cannot be out of the reach of the creator, fp 
thefc judges muft be dependent on the legiflature, 
Firft, I anfwcr, that no found diftinftion can be 
made between the tenures by which judges of the 

Rr 
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fiqsrcnte and judges of tfae iaferior courts licddthdr 
offices, according to the cooftitutxoQ, and k hating 
been admkled in argunaent, diat the judges of the 
iaptevD€ court arc not dius liable to .be put dawn, 
k follows, that judges of the inferior courts ate not 
thus liable ; but, fir, a diitinftioa has been aimed 

 

at ; it has beenfaid, that the word shall has been 
ufed, in reference to .the .one, and the word may in 
reference to the other ; but I believe the word 
ibail is equally applicable to both cafes. Take the 
words ^ the judicial power fhall be veiled in one h- 
preme court, and in fudi inferior courts as Congireis 
may from time to time eftabUfh/ Can any one 
doubt chat the word shali is not equally imperative 
in the cafes of both fpecies of courts, and diat the 
evident meaning of the conftitution is, that Con- 
greis fliail appoint as well inferior court judges, as 
fupreme court judges, and that the word may is 
only introduced to take away, in regard to the in- 
ferior courts, that limitation which is made m ref- 
peft to the fupreme court ; the language then^s, 
there /^a// be but one fupreme court, although there 
ihall be as many inferior courts as Congrefs may et 
tabliih. But this diftinAion, in r^ardto the te^ 
nure by which thefe refpcflive judges hold their 
offices, altogether vanishes from my mind, when I 
read in the conftitution, that the judges, both of 
4he fupreme and inferior .courts ihallhold their of- 
fices during good behaviour ? The wit of man could 
not have invented more explicit terms. But, it is 
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fatdv tiiat a law was aeceflkrf to bring into offici:d 
ddftience, the judges of mferior courts. lanftt^er, 
arbvw waft equally neceiffiiry to bring into offidad 
enfteQce^ judges of the fupreme court, and a li^k 
for the porpofe was actually pafled ; How then; 
can it be fadd, the one corps is created by the coo- 
iUtatiosi and' the other by a law ? The truth is, fir, 
that na foch diftindlon cxafls as the ond which ha» 
beendTetuf:^ anddf the prdent law ps^», it will be 
an irvcfifta^le pt^ceitent, to any future legifiature 
who may be* difpofed by a law to put down the fu- 
pveme couvt judges^ zaA no ingenuity will be able 
to point out any folid diftin£tion between the two 

C9^S« 

Agaan, Mr* Pitfident, it is evident, that the 
neceflity of having made a law, in order to give of- 
ficial bdng^to thefe judges, does not make them de- 
pendent on the legiflatnre, or prove that they cfo not 
hold thdr offices under the conftitution ; becaufe: 
if fuch reafoning were good, it would equally prove, 
ihat the Prefident, Vice-Prcfident, Senators, and 
Reprefcntatives, do not hold thdr refpeAive offices 
under the cotiftitution ; but under thofe refpe£live 
laws whidi have been neceflarily pafTed to bring 
them into- exiftence ; fuch as the laws for the ap- 
pointment of defiibrs, for elbAion of Senators and 
Reprefcntatives, and for determining the number 
of Reprefcntatives, by fixing the ratio : Will any 
one pretend, that by repealing the refpeflive laws 
under ti4iich deftions have been had, and the num- 



W of ReprefefttatiTcs afcertained/ that thrroby 
the tenure of their offices, in refpeft to the time of 
duration, as fixed by the conftitution, can be ijmpair- 
ed ? Permit me to mention one more cafe y by fee. 
3, of art ift> it is provided, that new dates i«^be 
admitted, by Congrefs, into this Union ; now laws 
for this are abfolutely neceflary, fuch laws have 
pafled ; but, when pafled, will any fay, that the 
political exiftence of thefe new ftates depends on the 
laws ; no, fir, it depends on the conftitUtioQ, and 
for this reafon a repeal of fuch laws, after admifficm, 
cannot annihilate the new ftates or affed their 
independence. 

The ncccffary.refult of this enquiry is, that the 
office of inferior judges is derived from as hig^ a 
fource, and is equally independent of the legiflature, 
as that of the judges of the fupreme court, ^the 
Prefident, Vice-Pr^fidcnt, Senators, and Keprefea^ 
tives ; that the official life and being of each is de^ 
rived from the conftitution, and that th^ legiilature 
has been merely the organ made ufe of under the 
conftitution, in bringing them into extdence. 

Has our conftitution then provided for our citi- 
zens this immenfe fccurity of independent tribunals, 
and (hall the legiflature n;w render them depend" 
cut on its own will and pleafure ? Life^ as well as 
property, may be at flake before our courts, and 
are they to be filled by independent judges, who 
are regardlcfs equally of the fmiles or frowns of 
men in power^ or by the dependants of the party 
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f oming in and going out of office at each alternate 
change ? Violent times have happened in other * 
countries ; there may be fuch times here ^ and if 
our criminal tribunals are then filled by the mifera- 
ble minions of power, who can anfwer for the con- 
fequences ; who can fay that blood will not flow 
down our ftreets in torrents ? 

I fee gentlembn on the other fide of the houfe 
are itniling } but I beg them to recoiled that fuch 
things may be brought home to ourfelves ^ that I 
am not putting an extreme cafe ; what has happened 
may happen ; we have feen in France a conftitution 
univerfally adopted, and fidelity fwom to it in the 
faceof heaveii; wehavefeen one independent branch 
of the government fir ft trench upon and then deftroy 
another independent branch ; we faw then the cri- 
minal tribunals filled, not with independent judges, 
but inftead thereof, with monsters and executioners^ 
the vile dependants of the national legiflature, who 
were themfelves, by means of thcfe very tribunals, 
, nnder the control of the infamous Robcfpicrre ; 
thefe cruelties were fucceeded by another conftitu- 
tion, and another ; the independence of the national 
legiflature, was, in its tum^ trenched upon by the 
executive, and finally, all the feveral branches of go- 
vernment fwallowed up together by the tranfaftion 
at St. Cloud. I beg gentlemen to remember chefe 
awful difpenfatjons of Providence : we are informed 
by the fure word of prophecy, that '* the meafure 
we mete unto others, ihall be meted unto us again ; 
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and if Vfc &w the vrnd^-v^ fliail reap the irturiU 
iwnd.^' 

Bear in mind, I heCBodt yon, diat jnftice is evm^ 
bandedy and that, flic may return to our own lipr 
the bitter ingiTdients of this &me hitter enp. Rei" 
collefty that, times have been when a. legifladxrchas 
been turned out of thdr hall by armed foldiers ;. 
nay, ffan^ed cut of ezifteoce; Let ns^ not, I pray, 
fet an example which <ma^ hereaofier plagt^ us. Lot 
ti6 not be the firit indq)endent brandi of thegDvenii^ 
ment, which (hall attempt the indcpcndcflce of ano** 
ther co-equal and co-ordinate branch* Let us Sot' 
low the maxim of wifdom, by resisting beginnit^. 

The gentlemen on the other fide of the houfe 
have been peculiarly called the friends of the peon 
pie *j remember a friend in need is a friend in deed* 
Is there then not fome cme who will ftep out fronr 
among them, to fave this tottering branch of our 
government from falling ! Re/l aflured, it is dearth 
our fellow-citizens. Aik them, and every higfa» 
ininded American will anfwer at oiK^yJave us from' 
the injufticej the opprejfi^n.^ and the miferies ^defenr 
dent tribunals^ by prefervingp tUyfirever'y the entire 
independence of our national judges^ 

Mr. Wright and Mr. Jacksok fpoke,. and? 
Mr. Anderson made fome defultory obfervattons^ 
of little importance. Afo. Nicholas rofe with the* 
eonftitutioa in his hand, intending probably to make 
fome obfervations on it ; but (hortly after opening 
ilie book, and looking at it, fat down again. 
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Mr. Hreckekribge. Mn Prefideot, tvhik 
my faoiu»arable friend recottefis bimfelf^ i hcg ieaiie 
to fay a few word^in anfwcr to an argument Dtrhich 
has beei\ much preifed to-day. I did not intend to 
rife again oil this fubje£t, efpeciafly at fo late an 
ixour (about 5 o'clock) and I promife to detain the 
houfe but a few minutes. 

I did not lexped, fir, to find the do£bme of the 
powdr of the courts to annul the laws of Congrefs^ 
as unconftitutiona], fo ferioufly infilled on. I pre- 
fume I fhall not be out of order in rq>lying to it. 
It is faid that the different departments of govern- 
ment are to be checks on each other, and that the 
courts are to check the legiflature. If this be tnrc, 
I would aflc, where they got that power, and who 
checks the courts when they violate the conilitution ? 
Would they not, by this doftrine, have the abfolute 
direftion of the government ? To whom are they re* 
fponfible ? But I deny the power which is fo pre- 
tended. If it is derived from die conftitutioUj I 
afk gentlemen to point out the daufe which grants 
it. I can find no fuch grant. Is it not extraordina* 
ry, that if this high power was intended, it ihould 
no where appear \ Is it not truly aftcmifliing that 
the coaftitution, in its abundant care to define the 
powers of each department, fliould have omitted fo 
important a power as that of the courts to nuUtfy 
all the aftscrfCougrefs, which, in their opiriioni were 
contrary to the conftitution. . 



Never were fucb high and tranfcendent powers 
in any government fmuch lefs in one like ours, cont^ 
pofed of powers fpecially giving and defined) tlaimed 
or exercifed by construction only. The doftrine of 
conftruftions not warranted by the letter of an in- 
ftrument, is dangerous in the extreme. Let men 
once loofc upon conftruftions, arid where will you 
ftop them. Is the astutia of Englifli judges, in dif- 
cov'cring the latent meanings, of law makers mean- 
ings, not expreffed in the letter of the laws, to be 
adopted here in the cbnftruftion of the conftitution ? 
Once admit the doftrine, that judges are to be in- 
dulged in thefe astute and wire-drawn construcfion's^ 
to enlarge their own powers and control that of 
others, and I will join gentlemeti of the oppofition, 
in declaring that the conftitution is in danger. 

To make the conftitution a practical fyftem, 

this pretended power nf the courts to annul the laws of Csn* 

grefs cannot pojftbly exist. My idea of the fulgeft, in a 
few words, is that the conftitution intended a fepa* 
ration of the powers vefted in the three great depart- 

• mentS, giving t^ each exclusive authority on thefubjecfs com-^ 

tnitted to it. ITiat thefc departments are co-ordinate^ 
to revolve each within the fphere of their own* or- 
bits, without being refponfible for their own mo- 
tion, and arc not to direft or control the courfe of 
others. That thofe who make the laws are prefu- 
hied to have an equal attachment to, and intereft in 
the conftitution ; are equally bound by Oath to 
fupport it, and have an equal right to give a con- 
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ftruftion to it. That the conftruftion of one depart- 
ment of the powers vefted in it, is of higher autho- 
rity than the conftruftion of any other department : 
And that, in fadl, itt Is competent to that depart- 
ment to which powers are confided exclusively to de*» 
cide upon the proper exercjfe of thofe powers : 
That therefore, the legiflature have the exclusive 
right to interpret ^the conftitution, in what regards the 

tanv^making power y and the judges are boufidto execute the 

laws they make :. For the legiflature would have at 
lead an . equal right to annul the decifions of the 
courts, founded on their conftruftion of the confti- 
tution, as the courts would have to annul the a£ls of 
the legiflature, founded on their conftruftiori. 

Although, therefore, the courts may take upon 
them to give deciflons which impeach the conftitu- •* 
tionality of a law; and thereby, for. a time, ob* 
ft ruft its operations, yet, I contend, that flicha law 
is not the lefs obligatory hecaufe the organ through 
which it is to be executed j has refufed its aid. A 
pertinacious adherence of both departments to 
their opinions, would foon bring the queftion to 
liTue, in whom the /over eign power of legi/lation re'- 
Jided^and whofe construction of the law-making 
p ower fhould prevail. 

If the courts have a right to examine into, and 
decide upon, the conftirutionality of laws, their de- 
ctfion ought to be final and effe£tual. I afk then, 
if gentlemen arc pirApared to admit, that in cafe 
ik^ courts were to declare your revenue y .impost^ and 

Ss 
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4$pprofriation laws unMutitutional^ that they wduld 
thereby be blotted out of your statute bookj and the 
operations of your government be arrested? It is 
making, ia my opinion, a mockery of the high 
powers of legiflation. I feel humbled by {he doc- 
trine, and enter my proteft againft it. Let gentle- 
men confider well before they infifl on a power ki 
the judiciary which places the legiflature at their 
feet. Let not fo humiliating a condition be admits 
ted under an authority of xzKxn^metely on implicla- 
tion and conftrufHon. It will invite a (late of things 
which we are not juftified by the conltitution in 
ptefuming will happen, and which (iheuld it hap^ 
pen) all men of all parties muft deplore* 
^ Mr. Morris. I rife to congratulate this houie, 
• and all America, that we have at length got our 
adverfaries upon the ground where we can fairly 
meet. They have now, though late, reached the 
point to which their arguments tended from the 
beginning. Here, Iknew they muft arrive, and 
now I aik, if gentlemen are prepared to tftabliih 
one confolidated government over this country. 
Sir, if the define they advance prevail ; if it be 
the true doctrine, there is no longer any legiflature 
in America, but that of the Union. 

All the arguments they have ufed in this debate 
went, of neceility, to that conclufion which is now 
happily avowed. The honourable membd* tells 
us the legiflature have thtfuprewe and ewlufive right 
to interpret the conltitution j fo &r as regards the 
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making of laws, which, being made, the jndges 
are boiind to execute. And he a(ks, where the 
judges got their pretended power of deciding on 
iki, conftitutionality of laws. If it be in the' con- 
fiitution (fays he) let it be pointed out. I^anfwer, 
ihey derived that power from authority higher than 
this conilitution. Th^y derive it from the confix- 
4;tttion of man, from the natufe of thipgs, from the 
neceflary progrefs oJF human affiiirs. When you 
^ve ei^aifted a law, when procefs thereon has 
befin iflbed, and fui{ brought^ it becomes eventu- 
ally neceiTary that the judges decide on the cafe 
before them, and declare what the law is. They 
muft, of couxfe, determine whether that which is 

produced and relied on, has indeed the binding force of 

hw. The decifion of the fupreme court i/, and, 
of neceificy, mt^ be final. This, fir, is the prin- 
ciple, and the fource of the right for which we 
contend. 

But it is denied, and the fupremacy of the le- 
giflature infiiled on* Mark then, I pray, the refult. 
The conflitution fays, no bill of attainder, or ex poit 
fafto law fhall be pafled, no capitation or other 

* direft tax fhall be laid, unlefs in proportion to the 
cenfus or enumeration to be taken, no tax or duty 
fhall be laid on articles exported from any flate, 
no preference fhall be given by any regulation of 
commerce or revenue to the ports of one (late over 
thofe of another. Suppofe that notwithflanding 

i thefe prohibitions, a majority of the two houfes 
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^ould fwith the Prcfidcnt) pafs mdn laws. Sup- 
pofc for iiiftancc that a capitation -tax (not war- 
ranted by the conftitution) or a duty -on exports 
were impofed. The citizen rcfufcs to pay. But 
courts dependent on the will and pleafnre of the Ic- 
giflature are, compelled to enforce the coUedion* 
Shall it be faid, that there; is an appeal to the fu- 
preme <:ourt. Sir, that appeal is fubjefl: to fi^h e»^ 

cephons and regulations 2i^ Oo0grefs (hall tnajce* CoDf 

grefs can therefore defeat the appeal, and render 
final the judgment of inferior tribunals fubje^ed to 
their abfolute control. Nay, fir, to atroid all 
poiTible doubt or queftion, the honourable m^nber 
lad: up, has told us in ip many words, tAat the legif^ 

lature may decide excluftvely on the Mnjiitutton^ and that the 
judges are bound to execute the Idws 'which the legiflature 

ena^. Examine then the ftate to which wc arc 
brought. If this do£lHne be fuftained (and it is 
the fair logical deduftion from the premifes laid 
down)- what poffible mode is there to avoid the 

conclufion that the moment the legijlature 9f the Union 
declare th emf elves fupreme^ they become fi. The analo- 
gies fo often affumed to the Britilh parliament will 

then be complete* The fovereignty of America will no 
longer reftde in. the people^ but in the Congrefs^ and the confii'^ 
tutfon is IV hat ever they choofe to make it, 

« 

I faw the end to which thofe arguments went, 
but I would not throw it out to the people. Gen- 
tlemen win however recoUeft, that early in this de- 
bate I prayed them to paufc Snd confidcn I men- 
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tloned to them without this bar the rcfult' of their 
doftritie, and yefterday I. warned them to beware 
of deciding on abftraft propofltions. But they in* 
ftfled on the decifion, and they.ftill perfitt.; let me 
then alk what fafcty is left for the dates ? 

Experience . under the old. confederation had 
fliewn that applications made by Congi-cfs tb large 
communities were nugatory, and that to carry on 
the bufinefs of the national government^ it fliould 
he invefted with a right of applying direftly to in- 
dividuals. But then the danger that it njight 
fwallow up the fovereignty of the ftates became 
-evident. To provide againft that danger, the con- 
ftitutional doftrine was eftablifhed, that no power 
fliould be cxcrcifed by Congrefs but fuch as was 
cxprefsly given, or neceffarily incident, and as a far- 
ther fecurity, provifion was made prohibiting certain 
definite aSs. But of what avail are fuch fecurities 
when your legiflative aythority is to be bounded 
only by your own difcretion ? 

While 1 was far difta^it from my country, I felt 
pain at fome things which looked like a wiih to 
wind up the general government beyond its natural 

tone ; for 1 knew thai if America should be brought un- 
der one consolidated government^ it could not continue to be a 

republic. I am attached to republican government 
becaufe it appears to me moft favourable to dignity 
of fentiment and charafter. I have had opportuni- 
ties to make the comparifon. But if a confolida- 
ted government be eftablifhed^ it cannot long be 
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republican. We have not the materiaU to conftrud 
even a mild monarchy. If, therefore, the ftates be 
dcftroyed, we muft become the fubjefls of ddpotifm. 

It may perhaps be faid that all judges are hound 
by oath to fupport the conftitution. But I alk how 
is that to be done ? Their power over your laws is 
denied, and when once it is eftablifhed that yoUj and 
you mlifne^ are the legitimate interpreters of the con^ 
(titutioui they muft be bound by yow^ conftrudion. 

Gentlemen may flatter themfelves that the dan- 
ger from this quarter is remote or ideal. I know 
that fo long as peace fhall laft, the ftates will be the 
general favourites ; becaufe they oficr numerous ob- 
jefts to gratify little ambition, but no fooner fhall 
this country be involved in war, than all men wiH 
look up to the national government for patronage 
and proteflion. Having then the command of a large 
military force, it muft, under the conftru&ion now 
fet up, become fupreme. Remember that the 
old Congrcfs conferred (without authority) didato- 
rial power over a large extent of country, and that 
it was exercifed and fubmitted to without oppofi-* 
tion. Gentlemen in this Houfe reprcfcnt tl;ie fo- 
vcrcignty of the ftates. I now call upon them. 
Arc they ready to prc^rate that foverdgnty at the 
feet of the general government? I> fir, on the part 
of the ftate of New-York beg leave to enter iny 
folemn protcft. 

Mn Jackson. Mr. Prefident, the gentleman 
from New<-York really frightened me, ior there is 
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nothing I fear fo much as a confolidated govern- 
ment in America. I think as he does, fir, that 
the moment it takes place there is an end to our li- 
berty. But upon rcfleftion, I think that gentlemaa 
has raifed an alarm ^vithout foundation : for he 
fays, fir, that if the Congrefs fliould pafs laws in- 
juring the ftates, the inferior courts would execute 
them^ becaufe they are to be dependent upon the 
will of Congrefs : but, fir, if the gentleman will 
look at the conflitution, he will find it is there faid, 
in the fecond feftion of the third article, " In alf 
cafes affecting ambafladors, other public minifters 
and^confuls, and thofe in which a ftdte ihall be a 
party, the fupremc court fhall have original jtirif- 
** diftion. In all the other cafes before mentioned, the 
^^ fupreme court fiiall have appellate jurifdidion bdtb 
** as to law andfail.^* The gentleman therefore may 
difmifs his fears, as to what may be done by the 
inferior courts, for. there is always an appeal to the 
fupreme court. (Mr. Jackson then paid forae com- 
pliments to the prefent adminiflration, inveighed^ 
againft the fedition law, and that by which the 
Prefident might fend foreigners oil of the country, 
&c. &c. he afterwards faid : ) I have always confi- 
dered the independence of the feveral ftates as the 
fafcguard.of our liberties, they arc the fixteen pil- 
lars which fupport the great arch of our empire, 
and I hope that nothing will ever be done to (hake 
them. 
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Mr. Dayton. Mr. Prefidcnt — ^What has fal- 
len from the gentleman who has juft^fat down, re- 
minds me of the llory of a man who boldly denied 
tjie exiftenceof a Deity, and undertook. to prove it 
from the Scriptures. He opened the facred volume, 
and read therein the words, *' there is no God.** A 
bye-ftander, who was. not difpofed to take fuch 
things upon truft, took up the book and recited the 
whole phrafe — *• TAe fool hath /aid. in. his heart 
there is no Gody** znd the pofition of this daring 
infidel vaniftied into air. Upon the fame frail 
foundation refts the anfwer which has juft been 
given by the laft fpeaker, to the irrefiftible argu- 
ments of my honourable friend from New- York* 
It was ftated by my honourable friend moft diftinft- 
ly, that although it might be pretended that there. 
was an appeal from the inferior courts to the fu- . 
preme court, yet as that appeal was fubjeft to fuch 
exceptions and regulations as Congrefs fhould make 
it was in the power of Congrcfs to defeat it alto- 
gether. The gentleman from Georgia has under- 
taken to prove, from the conftitution, that my ho- 
nourable friend was miftaken : and how has he 
done it ? He read thcfe words, *' In all the other 
cafes before mentioned, the fupreme court ftiall 
have appellate jurifdiftion, both as to law and faft ;'* 
here he (topped, and grounded his argument on the, 
part which he had read. Had he carried his eyes 
to what follows in the fame fentence, and in the 
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next two lines, he would have found that the claufe 
ftands thus : ^' In all the other cafes before men- 
tioned, the fuprcme court fball have appellate jurif- 
diftion, both as to law andfaft, nvithfuch eHceptiom^ 

And under fuch regulations as the Cmgrefs Jball make^ be- 
ing precifely what the gentleman from New- York 
had flated, and what the gentleman from Georgia 
had thought proper to contradifl:. 

But, fir, the objeft of the laft fpeaker was not 
the fingle one of making an impreffion by a partial 
quotation from the conftitution. He faw the deli- 
cate,, dangerous and alarming ground, upon which 
the member from Kentucky, who^had been the 
prime mover of this meafure, and the mouth-piece 
of his party, had placed th6 fubjeft, and he was 
defirous of diverting us who are in the oppofition, 
from exhibiting thofe newly profeiOfed, (although 
fecrctly harboured) doftrines^ in their true colours. 
Their deformity and dangerous tendency have, 
however, been fo ably and ftrikingly difplayed, by 
the honourable gentleman froita New-York, that 
they cannot fail to make a ferious impreiEon on the 
public mind. And whatever may now be faid or 
concealed, it muft hereafter be underftood, that 
upon the fuccefs of this meafure, depended one of 
the moft precious provifions of our conftitution. 

The queftion was then taken on the final paf- 
iage of the bill : ' 

Tt 
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YEAS. 



Mcflrs. Andcifon, Mcffrs, 


. Franklin, 


Baldwin^ 


Jackfon, 


Bradley, 


Logan, 


Breckenridgc, 


S. T. Mafon, 


Broiwn, 


Nicholas, 


Cdckc, 


Stone, 


EUcry, 


Suinpter, and 


T. Fofter, • 


Wright— 1 6. 


NAYS. 




M^s. Chipman^ Mcflrs 


• Ogden, 


ColUbun^ 


Olcott, 


Dayton, 


Refs, 


D, Fofter, 


Sheafe, 


HiUhoufe, 


Tracy, 


Howard, 


Wells, and 


J. Mafon, 


Whie&-^i5. 


Morris, 


• 
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